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SUMMARY

The thesis explores the impact of the new Children’s Act 38 of 2005 on the acquisition of parental responsibilities and rights within a newly proposed framework designed for the purpose of reflecting the various ways in which parental responsibilities and rights can be acquired in terms of the Act.  The research has shown that the Children’s Act has fundamentally transformed the way in which parental responsibilities and rights can be acquired and that the reformed law for the most part reflects the constitutional values of equality and non-discrimination and protects a child’s right to parental care and to the paramountcy of his or her interests.  The new legislative scheme for the acquisition of parental responsibilities and rights can at the same time be considered progressive insofar as it strives to give recognition to the various family forms found in South Africa by expanding the ways in which parental responsibilities and rights can be acquired to, for example, a committed unmarried biological father and a married lesbian couple conceiving by artificial means.  Moreover, a parent may, subject to certain conditions, confer parental responsibilities and rights on another by mere agreement.

The structure developed for the research topic reflects the transformation of the law by making the application for the best interests-standard, rather than the marital status of the child’s parents, the distinguishing feature of the subdivision between automatic and assigned acquisition.  The structure unfortunately also highlights the remaining shortcomings of the law in the establishment of legal parenthood.  

As far as fathers are still not treated the same as mothers in the automatic allocation of parental responsibilities and rights, the Act is deemed not to have been progressive enough and further reform in this regard is recommended.  While the research shows that tensions between the biological and social constructs of parenthood may hamper the legal recognition of de facto care-givers or other persons with whom the child has developed a psychological bond, the greatest weakness of the Act would seem to lie in the failure to implement an integrated family court structure.
