Land and Land Reform Law 420 (GHR 420) 2017
Logistics

Land and Land Reform Law 420 is a fourth year elective course presented by the department of Public Law. The lecturer is Prof Danie Brand (Room 4-40 Law Building; (012) 420 2774; dedicated course e-mail: landreform2017@gmail.com; consulting hours for undergraduate students Fridays 09:30 to 12:30). He will use clickUP emails to communicate with you, so please make sure that you regularly check the e-mail with which you registered this year as that will be the one reflected on clickUP.

What will we do?
In Land and Land Reform Law we will consider the perceived tension in our law between property rights and the constitutional protection afforded property rights on the one hand, and the justice (and constitutional) demand for access to land and housing through restitution, redistribution and protection of security of tenure on the other.

We will start by analysing and discussing some of the most prominent current theoretical approaches to this tension: approaches that assume the transformative potential of the constitution and on this basis advocate achievement of a balance between property and the right to land; approaches that advocate the transformative potential of property itself; and approaches that have as point of departure land conquest and deny the transformative potential of either the constitution or property in this context.
Against that background we will consider three different specific issues in the context of so-called land ‘reform’: the manner in which our courts have dealt with the issue of remedy in the context of restitution claims (ie whether to award return to land or alternative compensation; how to determine the amount of monetary compensation); whether our security of tenure rights amount to only procedural or substantive rights as against property; and the relationship between civil property law/rights and land rights in terms of indigenous/customary law. We will also have two guest lectures on land reform law in Ethiopia (Mr Brightman Ganta) and Australia (Dr Sarah Keenan). 
The purpose of the course is in other words not in the first place to ‘arm’ you with practical knowledge about land ‘reform’ law (although you will have to and indeed will acquire some basic such knowledge during the course of the year). The purpose is instead to enable you to read, think, talk and write critically about land ‘reform’ law.
What must you do - evaluation?
You will be evaluated on the basis of a research paper that you will prepare during the course of the semester on one of six possible prescribed topics/questions, together with a portfolio that you will compile during the course of the semester.

You will obtain 70% of your semester mark through submission of a full first draft of your paper no later than Friday 21 April. The remaining 30% of the semester mark will be acquired through preparing for each class during the semester a one page summary of each of the sources (articles, chapters, cases) prescribed for that class and handing it in, in class. At the end of the semester 4% will be subtracted from the 30% for every non-submission of summaries or submission of summaries that do not constitute a bona fide effort at engaging with the prescribed work.

For an exam you will, on Friday 9 June submit the research paper, which you will by then have finalised on the basis of my comments on your draft.
You should draft your research paper with a view to submitting it for publication to the Pretoria Student Law Review (PSLR) and should follow the PSLR’s style requirements (see www.pulp.up.ac.za).

The paper should be maximum 4000 words in length (footnotes and bibliography excluded) and should have a bibliography attached.

Papers should be submitted via e-mail (address to be provided in due course) and also on Turnitin.

You must write about one of the following questions/topics/issues:
1. Discuss the Constitutional Court’s approach to calculating monetary compensation for a successful restitution claimant’s loss of rights in land as applied in Florence v Government of the Republic of South Africa 2014 (6) SA 456 (CC); 2014 (10) BCLR 1137 (CC) critically.
2. Critically analyse the manner in which our courts in Baphiring Community and Others v Tshwaranani Projects CC and Others [2013] 4 All SA 292 (SCA); 2014 (1) SA 330 (SCA) dealt with the question of how to decide whether to award as relief to successful restitution claimants the actual land that they lost, or alternative relief such as alternative land or monetary compensation.

3. In light of the judgments in All Builders And Cleaning Services CC v Matlaila and Others (42349/13) [2015] ZAGPJHC 2 (16 January 2015) and Molusi and Others v Voges N.O. and Others 2016 (3) SA 370 (CC); 2016 (7) BCLR 839 (CC) and other applicable case law, critically discuss whether our law protects only a procedural or a substantive right not to lose one’s home.
4. When the state is duty-bound to provide alternative accommodation in case of an eviction, must that be an alternative home to evictees? Discuss critically in light of City of Johannesburg v Dladla and Others 2016 (6) SA 377 (SCA) and other applicable case law.
5. In the context of land law, is indigenous/customary land law currently given equal status to civil property law in our legal system? Discuss an aspect of this question of your choice critically.
6. Compare an aspect of either Ethiopian or Australian land reform law critically to South African land reform law.
Lectures/schedule
We will not have lectures every week this semester, but rather pockets of two or three weeks of lectures together, with breaks in between. The reason is to allow you time to prepare properly for the lectures. The lectures will not be lectures in the traditional sense that you may be used to. We will use the lectures to discuss the reading material intensively around a set of questions/issues/themes that will be provided beforehand. This means that you will have to come to lectures prepared and once there be prepared to participate in the discussion. If you are neither of these then it will make no sense to come to class. The readings for each class will be posted on clickUP ahead of time. In some cases, where it might be difficult for you to obtain the reading yourself, I will place the actual reading material on clickUP, but in most cases you will have to find it for yourself (part of the learning process).
The schedule for the course is as follows:

	Theme
	Date
	Venue

	Introduction: Balance
	24 February
	IT 4-2

	Introduction: The potential of property?
	3 March
	IT 4-2

	Introduction: Land, property and decoloniality
	10 March
	IT 4-2

	Restitution and remedy 1
	24 March
	IT 4-2

	Restitution and remedy 2
	31 March (alternative time?)
	IT 4-2

	A substantive right to home tenure? 1
	21 April
	IT 4-2

	(Optional) Land, property and belonging in Australia 
	22 April
	TBA

	(Optional) Land, property and belonging in Australia
	25 April
	TBA

	A substantive right to home tenure? 2
	28 April
	IT 4-2

	(Optional) Rural tenure in Ethiopia
	6 May
	TBA

	Indigenous land law and civil property 1
	12 May
	IT 4-2

	Indigenous land law and civil property 2
	19 May
	IT 4-2


