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II 
GENERAL INFORMATION
1
LECTURER 

Prof PA Carstens BLC LLB LLD (Pret), Associate member of the Pretoria Bar, Director of the Centre for Law and Medicine


Office: 4-49 Law Building (Departmental Administrator 4-61)


Telephone: 420 4067 (Departmental Administrator 420 2415)


Consulting Hours:
Mondays
10:00-12:00





Wednesdays
 11:00–12:00



          Thursdays     10:00–12:00


Appointments can personally be arranged with the lecturer
2 
LECTURES
2 1
Time Table

Medical Jurisprudence:
Thursdays
15:30–17:20 HSB 3-15

Forensic Medicine:

Tuesdays
17:30--19:20
 HSB 3-15
2 2
Attendance of Lectures
           Please note that the Faculty of Law is authorised to monitor and enforce class attendance and that class attendance may be put as an entry requirement to examinations according to the University Regulation G.10 and the yearbook of the Faculty of Law.  Class attendance in STR 410 will be monitored by way of periodical signing of the relevant class attendance register. A student who attends less than 70% of the monitored lectures will be refused entry to the examination, irrespective of the semester mark achieved.  For purposes of monitoring, students who are absent from lectures will be marked as absent irrespective of the reason for non-attendance.  Experience has taught that non-attendance or irregular attendance of lectures usually results in a failure to make the grade. Attendance of lectures is therefore of the utmost importance: First, because the discussions and explanations, during lectures, of the prescribed study material form part and parcel of test and examination questions; and, secondly, because sometimes important announcements are made and information is furnished on academic and administrative matters. If lectures are, for one reason or another, not attended, enquiries must be made about such announcements and information. Absence of lectures will not be accepted as an excuse for lack of knowledge or incorrect information.  IT GOES WITHOUT SAYING THAT PUNCTUALITY WITH REGARD TO CLASS ATTENDANCE MUST BE STRICTLY OBSERVED AT ALL TIMES.   NO FOOD, BEVERAGES OR THE USE OF CELL PHONES (IN ANY FORM) ARE ALLOWED DURING THE PRESENTATION OF LECTURES. 
3 
TESTS AND EXAMINATIONS
3 1
Test Time Table

Medical Jurisprudence:
17/05/2017 (50 marks) (assignment 1 due date) 


Forensic Medicine:

15/03/2017 (50 marks) (formal test in HSB 3-23 at 17:30)

3 2
Examination Time Table

Date and time will appear on notice boards

3 3 
Special Tests

A special test will be written during the so-called sick test week. The date and location of the special test will appear in the sick test time table.


In order to qualify for a special test, an acceptable sick certificate or affidavit must be submitted to the lecturer or his departmental administrator within three working days after the scheduled test. The responsibility for ascertaining whether an application for a special test was successful rests with the applicant.  

3 4 
Calculation of Marks

Each component counts 50% towards the year mark and the year mark counts 50% towards the final mark.
3 5 
Approach to Test and Examination Answers

Tests and examinations on the prescribed study material will concentrate mainly on three distinct but interrelated cognitive levels. Preparation for tests and examinations and expected results must be fashioned accordingly: 


(a)
Knowledge, ie an exposition of the relevant study material is required;


(b)
understanding, ie furnishing proof of insight into the relevant study material is required; and


(c)
application, ie the operation of legal principles and rules of law in practical problems must be explained.


Direct questions test knowledge and/or understanding. Direct questions which read 'Discuss', 'Mention' etc primarily test knowledge, while direct questions which read 'Distinguish', 'Compare', 'Explain', 'Illustrate' etc test both knowledge and understanding. Problem questions primarily test application and hence assume knowledge and understanding.


Direct questions must be answered to the point with reference to relevant principles of law, case law, and legislation. 


Problem questions must be answered as follows: 


(a)
The problems involved should be identified;


(b)
the applicable doctrines involved should be defined; 


(c)
the applicable principles should be discussed; and             


(d)
relevant case law and/or legislation should be discussed.


Case law must be set out as follows:


(a) 
A brief summary of the facts (where relevant); and


(b) 
the reasons for the decision (ratio decidendi).

In awarding marks for test and examination answers, the factors taken into consideration include not only the correctness and completeness of the contents of such answers, but also the form in which they are presented, notably systematic presentation, accurate formulation and correct use of language.


Since solving problems is of cardinal importance in legal practice and in order to educate students in solving problems, practical problems will, subsequent to the completion of each main study theme, be presented, by means of transparencies, to the class for discussion.

4
STUDY MATERIAL
4 1
General Remarks

Compulsory study material for test and examination purposes consists of:

 
(a)
Reading lists which comprise relevant sections from the prescribed books and certain court cases which should be studied to prepare for the lectures concerned; and 


(b)
additional information provided during lectures which will require the taking of adequate and accurate class notes.

Due to continuous changes in the law through legislation and court decisions and the necessity of keeping up to date with legal developments, the right to update the prescribed study material by means of announcements during lectures, if and where necessary, is hereby reserved.

4 2
Legal Literature

As indicated in the reading list under each study theme: NB – THE ONLY PRESCRIBED BOOK FOR THIS COURSE IS: Carstens & Pearmain Foundational Principles of South African Medical Law (2007) Lexisnexis.  The book is available in the OR Tambo library and can be purchased as an e-book from LEXISNEXIS  -- ANNOUNCEMENT TO BE MADE IN CLASS . The book is the primary source of study for the subject and can be brought into the examinations for purposes of medical law.

4 3
Case Law

As indicated in the reading list under each study theme.

III
MEDICAL LAW 410 : MEDICAL JURISPRUDENCE
1
SYLLABUS AND STUDY THEMES

The syllabus comprises the general principles of and capita selecta from the interrelationship between law, medicine and the patient. The study themes addressed under the general principles are the following:  General Understanding of  and Approach to the Study of Medical Law; Legal Basis of the Doctor/Hospital and Patient/Relationship; Grounds of Justification for Medical Interventions; Medical Negligence and Vicarious Liability; The Patient's Privacy and Medical Confidentiality; Artificial Human Procreation; Wrongful Conception/Birth/Life Liability; Transsexualism and Sex-Change Operations; The Moment of Death and Euthanasia; Aspects of the Medical Disciplinary Hearing; and an Introduction to International Human Rights Instruments relating to Health Care.
2
COURSE AIM AND STUDY AIMS 

The course aim is the acquisition of a thorough knowledge and understanding of the basic principles and practical application of a number of:


(a)
General principles of medical law; and


(b)
special problems created in legal practice by medical developments and the solutions offered for such problems.


The study aims of the various study themes are set out under each study theme.

3  
APPROACH TO LECTURES   

The approach to the study material which will be followed during lectures will basically comprise:


(a)
The definition of concepts and doctrines;


(b)
a description of the current law; 


(c)
analyses of current legal rules;


(d)
criticism of the current law where applicable; 


(e)
a consideration of law reform where applicable; and 


(f)
training in problem solving.

4
CONTENTS AND STUDY MATERIAL

GENERAL UNDERSTANDING OF AND APPROACH TO STUDY OF MEDICAL LAW

· The place of medical law in the legal system?

· Distinction between forensic medicine / medical law / health law / health care Law / bio –ethics / biolexology?  (Study Carstens & Pearmain 3-5)

· The importance of the Constitution for medical law (Study Carstens & Pearmain 7- 14; Read Carstens & Pearmain 21 -64)

· The South African Health System:  distinction between  public and private health care / National Health Act / Mental Health Care Act: Read Carstens & Pearmain Chapter 3

· The role of the Hippocratic Oath /National Patients’ Rights Charter: Carstens & Pearmain CD-Rom:  Annexure F

4 1
Study Theme:  Legal Basis of the Doctor/Hospital and Patient Relationship
Study Aim: Knowledge and understanding of the fundamental principles of the law of contract, the law of delict and criminal law as bases of the relationship between doctor/hospital and patient and their practical application.

GENERAL BACKGROUND:  Carstens & Pearmain Chapter 5 (especially 360-378); Chapter 6,  Chapter 7 and Chapter 8

NB!!!  The different causes of action in cases of medical negligence: contract / delict / assault (violation of physical integrity) and damages (contractual and delictual): STUDY:  Carstens & Pearmain (CD-Rom: Annexure R)

Reading List:  Case Law: PS ALL THE CASES BELOW ARE DISCUSSED IN Carstens & Pearmain: cases printed in “bold” must be carefully studied!
Administrator Natal v Edouard 1990(3) SA 581(A)

Afrox Healthcare v Strydom 2002 (6) SA 21 (SCA) 

Argus Printing and Publishing Co v Dr Van Niekerk (1895) 2 OR 40

Carmichele v Minister of Safety and Security 2002 (1) SACR 79 (CC)

Barkhuizen v Napier  2007 (7) BCLR 691 (CC)

Behr v Minister of Health 1961(1) SA 629(SR)

Buls v Tsatsarolakis 1976(2) SA 891(T)

Correira v Berwind 1986(4) SA 60(ZH)

Deysel v Truter 2005 (5) SA 598 (C)
EN v Minister of Health 2007 (1) BCLR 84 (D)
Hewat v Rendel 1925 TPD 679

Kovalsky v Krige (1910) 20 CTR 822

Magware v Minister of Health 1981(4) SA 472(Z)

Oates v Niland 1914 CPD 976

Recsei's Estate v Meine 1943 EDL 277

S v Kramer 1987(1) SA 887(W)

Seema v Executive Member Gauteng 2002 (1) SA 771 (T)

Shiels v Minister of Health 1974(3) SA 276(RAD)

Soobramoney v Minister of Health KwaZulu-Natal 1998(1) SA 765(CC)

Sutherland v White 1911 EDL 407

Truter v Deysel 2006 (4) SA 168 (SCA)

Treatment Action Campaign v Minister of Health 2002 (5) SA 721  (CC)

Tulloch v Marsh 1910 TPD 453

Webb v Isaac 1915 EDL 273

Wright v Medi-Clinic LTD [2007] 2 All SA 515 (C )

Legal Literature: to be noted
Strauss Doctor, Patient and the Law (1991) Chapters 1 and 2

Van Oosten Medical Law : South Africa - International Encyclopaedia of Laws (1996) (Eds Blanpain & Nys) §88-107

Carstens & Kok “An assessment of the use of disclaimers by South African hospitals in view of constitutional demands, foreign law and medico-legal considerations” 2003 SAPL 430

Lecture Outline:  Legal Basis of the Doctor/Hospital and Patient Relationship 
1
The Law of Obligations

Correira v Berwind

Administrator Natal v Edouard

           Afrox Healthcare v Strydom
2
The Law of Contract

2 1
Nature of the Agreement


2 2
Conclusion of the Agreement


2 3
Terms of the Agreement



2 3 1
Diagnosis/Treatment/Professional Fee



2 3 2
Warranty of Cure/Guarantee of Success




Buls v Tsatsarolakis

2 4
Breach of Contract: Legal Consequences



2 4 1
General




Hewat v Rendel




Recsei's Estate v Meine


2 4 2
Artificial Teeth




2 4 2 1
Contract of Service/Contract of Sale






Tulloch v Marsh



2 4 2 2
Reasonable Opportunity






Sutherland v White






Oates v Niland


2 4 3
Crowns and Bridges



2 4 4
Other Instances




Shiels v Minister of Health

2 5
Termination of the Agreement



Kovalsky v Krige



Webb v Isaac

2 6
Freedom of Contract



Afrox Healthcare v Strydom



Barkhuizen v Napier


2 7
Third Parties



2 7 1
Intention of Parties




Argus Printing and Publishing Co v Dr Van Niekerk


2 7 2
Operation of Law




Behr v Minister of Health

         2 8      Prescription: Deysel v Truter/Truter v Deysel

3
The Law of Delict

          Wright v Medi-Clinic Ltd

4
Criminal Law
5
Liability for Omissions (Carstens & Pearmain 506 – 508)


5 1
Potentially Dangerous Object/Situation



Magware v Minister of Health


   
Kramer

                    Seema v Executive Member 

5 2
Statutory Obligation

                    Section 110 of the Childrens Act 38 of 2005 and section 54 of Act 32 of 2007 (Sexual Offences)

5 3
Contractual Obligation 



Administrator Natal v Edouard

5 4
Emergency Situations



Section 27(3) Constitution of the Republic of South Africa Act 108 of 1996



Soobramoney v Minister of Health KwaZulu-Natal;  TAC v Minister of Health; Gauteng Ambulance Bill (Carstens & Pearmain 333 ff)


5 5
Legal Duty to Complete Treatment of Patient


5 6
Boni Mores/Constitution: Carmichele v Minister of Safety and Security


5 7
Circumstances

4 2
Study Theme:  Grounds of Justification for Medical Interventions
Study Aim:  Knowledge and understanding of the requisites and operation of consent as basis for medical interventions; of the requisites and operation of necessity and unauthorised administration as defences to emergency interventions and of the distinction between the two defences; and of statutory authority and court authorisation as justifications for medical interventions.

GENERAL BACKGROUND:  Carstens & Pearmain Chapter 10

Reading List:  Case Law: ALL CASES BELOW ARE DISCUSSED IN Carstens & Pearmain.  Cases printed in “bold” should be studied
Broude v McIntosh 1998(3) SA 60(SCA)

Castell v De Greef 1994(4) SA 408(C)

Esterhuizen v Administrator Transvaal 1957(3) SA 710(T)

Hay v B and Another 2003 (3) SA 492 (W)
McDonald v Wroe [2006] 3 All SA 565 (C ) and Wroe v McDonald unreported (CPA)  Case no A384/2006 delivered 2 March 2007

Minister of Health W Cape v Goliath 2009 (2) SA 248 (C )
Minister of Safety and Security v Gaqa 2002 (1) SACR 654 ( C)

Minister of Saftey and Security v Xaba 2003 (2) SA 703 (D & CLD)

Oldwage v Louwrens [2004] 1 All SA 532 (C)/Oldwage v Louwrens [2006] 1 All SA 197 (SCA)

Palmer v Palmer 1955(3) SA 56(O)
Pandie v Isaacs  2013 ZACHC 
Phillips v De Klerk 1983(T) – unreported
Sibisi v Maltin (311/13)[2014] ZASCA 156 1 October 2014
Stoffberg v Elliott 1923 CPD 148

S v Orrie and another 2004 (1) SACR 162 (C )

Legal Literature: to be noted
Claassen & Verschoor Medical Negligence in South Africa (1992) Chapter 4

Strauss Doctor, Patient and the Law Chapters 1 and 4

Van Oosten Medical Law §108-149

Van Oosten "Castell v De Greef and the Doctrine of Informed Consent: Medical Paternalism Ousted in Favour of Patient Autonomy" 1995 De Jure 164

Van Oosten “The law of ethics of information of consent in medical research” 2000 THRHR 5

National Health Act 61 of 2003

Testing for HIV offenders :Sexual Offences Act 32 of 2007
SUPPLEMENTARY SOURCES:

Van Oosten “The Doctrine of Informed Consent in Medical Law” (Unpublished LLD thesis – UNISA 1989)

Politis “Aspects of Legal Liability for Medical Research and Experimentation in South Africa and England” (Unpublished LLM dissertation --  UP 2003)

Lecture Outline:  Grounds of Justification for Medical Interventions
1
Consent

1 1
Consent a Requisite



1 1 1
Medical Paternalism/Patient Autonomy




Phillips v De Klerk




Castell v De Greef

                              Oldwage v Louwrens


1 1 2
Exceptions



1 1 3
Section 12(2)(b) Constitution of the Republic of South Africa


1 2
Absence of Consent: Legal Consequences


1 3
Form of Consent



Stoffberg v Elliott

1 4
Requisites of Consent



1 4 1
Legal Recognition



1 4 2
Capacity to Consent




1 4 2 1
Adults






Mental Health Care Act 17 of 2002





Palmer v Palmer



1 4 2 2
Minors






Childrens Act 38 of 2005; Termination of Pregnancy Act; Criminal Law Amendment Act (Sexual Offences) 32 of 2007; LEGAL GUIDE TO AGE THRESHOLDS FOR CHILDREN


1 4 3
Informed Consent




1 4 3 1
Knowledge and Appreciation




1 4 3 2
Doctor Expert/Patient Layperson: Why informed consent is so controversial?




1 4 3 3
Duty to Disclose




1 4 3 4
Purpose and Function




1 4 3 5
Nature and Scope




1 4 3 6
Diagnosis Disclosure




1 4 3 7 
Extensions




1 4 3 8
Restrictions






1 4 3 9
Case Law


 



Esterhuizen v Administrator Transvaal 






Castell v De Greef





Broude v McIntosh






Louwrens v Oldwage






McDonald v Wroe




1 4 3 10
Section 12(2)(c) Constitution of the Republic of South Africa




1 4 3 11
Sections 6 – 9 National Health Act



1 4 4
Clear and Unequivocal



1 4 5
Free and Voluntary



1 4 6
Comprehensive Consent

                     1 4 7   Examples of various informed consent forms: Carstens & 

                              Pearmain CD – ROM

2
Emergency Interventions

2 1
Distinction Duty of/Right to Emergency Interventions



2 1 1
International Code of Medical Ethics



2 1 2
HPCSA Policy Ruling



2 1 3
HPCSA Rules (NB See Carstens & Pearmain CD-Rom:

                               Annexure A)



2 1 4
Section 38 Medical, Dental and Supplementary Health Services Professions Act 56 of 1974; relevant sections of the Nursing Act 55 of 2005


2 2
Traditional Distinction Necessity/Unauthorised Administration


2 3
Unauthorised Administration


2 3 1
Requisites of Unauthorised Administration




2 3 1 1
Emergency Situation





 
Stoffberg v Elliott




        

Esterhuizen v Administrator Transvaal



2 3 1 2
Incapacity to Consent




2 3 1 3
Absence of Prohibition





   
Phillips v De Klerk



2 3 1 4
Patient's Best Interest



2 3 2
Legal Duty to Complete Treatment



2 3 3
Right to Remuneration



2 3 4
Right to Compensation


2 4
Necessity


2 4 1
Emergency Situation



2 4 2
Capacity to Consent



2 4 3
Existence of Prohibition:  Xaba, Gaqa



2 4 4
Society's Best Interest: Sv Orrie
3
Statutory Authority

Section 37 Criminal Procedure Act 51 of 1977


National Health Act 61 of 2003

          Sexual Offences Act 32 of 2007 for HIV-testing
4
Court Authorisation

Phillips v De Klerk/ Hay v B and Others

          S v Z and 23 other cases 2004 (1) SACR 400 (E)

         S v Orrie
5
Extensions of/Deviations from Agreed Intervention

Stoffberg v Elliott


Esterhuizen v Administrator Transvaal

6        Therapeutic privilege:  Carstens & Pearmain 910

4 3
Study Theme:  Medical Negligence and Vicarious Liability
Study Aim:  Knowledge and understanding of the fundamental principles of medical negligence and vicarious liability and their practical application. 

GENERAL BACKGROUND:  Carstens & Pearmain Chapter 9;  Carstens “Medical Negligence in South Africa: Trends, Developments and Reflections” (powerpoint-presentation: available on internet)

Reading List:  Case Law
Blyth v Van den Heever 1980(1) SA 191(A)
Buthelezi v Ndaba 575/2012 [2013] ZASCA 72
Castell v De Greef 1994(4) SA 408(C)

Collins v Administrator Cape 1995(4) SA 73(C)

Dale v Hamilton 1924 WLD 184

Dube v Administrator Transvaal 1963(4) SA 260(W)

Franks v MEC KZN unreported (KZP) 20 Jan 2010 & MEC, Dept of Health v Franks [2011] ZASCA 84 (27 May 2011)
Goliath v MEC Health Eastern Cape 2015 (2) SA 97 (SCA)
Hoffmann v MEC Eastern Cape 1037/2007 dated 9 Sept 2011

Kgosiemang v MEC HEALTH 2013 ZANWHC

Lee v Min of Correctional Services 2013 (2)SA 144 (CC)
Links v MEC Health 2013 ZANCHC 26

Lochner v MEC 2013 ZAGPPHC 388 (see saflii.org)

Lushaba v MEC Health Gauteng [2014] SGJ  16 Oct 2014
McDonald v Wroe, [2006] 3 All SA 565 (C ) vs Somke v Ostrofsky 2013 ZACHC 
Medi-Clinic v Vermeulen (504/13)[2014] ZASCA 150 26 Sept 2014
Michael v Linksfield Park Clinic (Pty) Ltd 2001 (3) SA 1188 (SCA)

Mitchell v Dixon 1914 AD 519

Mtetwa v Minister of Health 1989(3) SA 600(D)
Ntsele v MEC Health 2013 (2) All SA 356 (GSJ)
Oldwage v Louwrens [2004] 1 All SA 532 (C )/Oldwage v Louwrens 2005 (SCA)
Oppelt v Head, Dept of Health, Western Cape 
Premier WEC v Loots NO [2011] ZASCA 32 [25 March 2011]
Premier KZN v Sonny  2011 (3) SA  424 (SCA)
Pringle v Administrator Transvaal 1990(2) SA 379(W)

Pringle v MEC Eastern Cape unreported 28 March 2008

Rens v MEC Health Northern Cape unreported 17/4/2009

R v Van der Merwe 1953(2) PH H 124(W)

R v Van Schoor 1948(4) SA 349(C)
Sibisi v Maltin (311/13) [2014] ZASCA 156 1 Oct 2014
Singh v Ebrahim [2010] 3 All SA 187 (D) and 240 [D]

Singh v Ebrahim [2010] ZASCA 145 (26 November 2010)

S v Kramer 1987(1) SA 887(W)

S v Mkwetshana 1965(2) SA 493(N)

S v Shivute 1991(1) SACR 656(Nm)

S v Van Heerden  2010 (1) SACR 529 (ECP)
Topham v MEC Health 2013 ZASCA 65
Van Heerden v S Case No CA 161/2010 dated 19 Sept 2011
Silver v Premier Gauteng Province Government 1998(4) SA 569(W)

Van der Walt v De Beer 2005 (5) SA 151 (C )

Van Wyk v Lewis 1924 AD 438 

Wright v Medi-Clinic [2007] 2 All SA 515 (C ) 

Legal Literature
Carstens "The Locality Rule in Medical Practice" 1990 De Rebus 421

Carstens "Nalatigheid en Verskillende Gedagterigtings Binne die Mediese Praktyk" 1991 THRHR 673

Carstens "Prophylaxis Against Medical Negligence" 1988 De Rebus 421

Carstens "Die Toepassing van Res Ipsa Loquitur in Gevalle van Mediese Nalatigheid" 1999 De Jure 19

Carstens “Setting the Boundaries for Expert Medical Evidence in Support or Defence of Medical Negligence” 2002 THRHR  430

Carstens “Die Aanspreeklikheid van die Narkotiseur op grond van Nalatigheid” 2002 StellLR 98

Claassen & Verschoor Medical Negligence Chapters 2, 3 and 6

Strauss Doctor, Patient and the Law Chapters 11 and 12

Van Oosten Medical Law §150-175

Burchell & Schaffer "Liability of Hospitals for Negligence" 1977 BML 109

SUPPLEMENTARY SOURCES:

Carstens “Die strafregtelike en deliktuele aanspreeklikheid van die geneesheer op grond van nalatigheid” (Unpublished LLD thesis: UP 1996)

Van den Heever “The application of the doctrine of res ipsa loquitur to medical negligence cases: a comparative survey” (Unpublished LLD thesis: UP 2002)

Pearmain “A Critical Analysis of the Law on Health Service Delivery in South Africa” (Unpublished LLD thesis – UP 2004)
Pienaar “An analysis of evidence-based medicine in cases of medical negligence” (Unpublished LLM thesis –UP 2010)

Van den Heever & Carstens Res Ipsa Loquitur and Medical Negligence (2011) 149-176 (compulsory reading!)
Oosthuizen & Carstens “Medical Malpractice ….” 2015 THRHR 269-284
Lecture Outline:  Medical Negligence and Vicarious Liability
1
Medical Negligence

1 1
General



Blyth v Van den Heever



Van Wyk v Lewis

1 2
Reasonable Expert/Doctor



1 2 1
Test for Medical Negligence




Mitchell v Dixon




Van Schoor



1 2 2
Medical Mishap/Error of Judgment




Pringle v Administrator Transvaal




Castell v De Greef

1 3
General Practitioner/Specialist/Nurse/Paramedic



Van der Merwe



Shivute

1 4
Imperitia Culpae Adnumeratur


Dale v Hamilton



Mkwetshana; McDonald v Wroe

1 5
Concrete Negligence



1 5 1
Locality of Intervention




Van Wyk v Lewis




Carstens 1990 De Rebus 421



1 5 2
Emergency Situations




Van Wyk v Lewis




Kramer

1 6
Degrees of Negligence



Van Schoor



Van der Merwe

1 7
Contributory Negligence



Dube v Administrator Transvaal

1 8
Causation



Silver v Premier Gauteng Province Government
                     S v Van Heerden

                     Lee v Minister of Correctional Services

1 9
Onus of Proof



1 9 1
Criminal Prosecution/Civil Action



1 9 2
Res Ipsa Loquitur



Van Wyk v Lewis




Pringle v Administrator Transvaal
                              Goliath v MEC Health Eastertn Cape



Carstens 1999 De Jure 9
                               Van den Heever & Carstens 149-176


1 9 3
Expert Evidence




Michael v Linksfield Park Clinic
                              Medi-Clinic v Vermeulen
                               Carstens 2002 THRHR 430



1 9 4
Different Schools of Thought




Carstens 1991 THRHR 673


1 10
Prevention



Carstens 1988 De Rebus 421

2
Vicarious Liability

2 1
Doctors



Van Wyk v Lewis



Kramer

2 2
Hospitals



Mtetwa v Minister of Health



Pringle v Administrator Transvaal



Collins v Administrator Cape

2 3
Superintendents
3         The nature of damages: SEE CASE OF LOCHNER SUPRA
            3 1    Patrimonial damages:  medical costs,  loss of income, maintenance 

            3 2    Non-patrimonial damages: pain and suffering

            3 3    Detectable psychiatric injury

            3 4    Contingency Fees Act 66 of 1997: section 2 
4 4
Study Theme:  The Patient's Privacy and Medical Confidentiality
Study Aim:  Knowledge and understanding of the fundamental principles relating to the doctor's duty of secrecy/right to remain silent and the patient's privacy.
See: Carstens & Pearmain Chapter 11
Reading List:  Case Law
Botha v Botha 1972(2) SA 559(N)

C v Minister of Correctional Services 1996(4) SA 292(T)

Ex parte James 1954(3) SA 270(SR)

Hoffman v SAA 2001 (1) SA 1 (CC)

Jansen van Vuuren v Kruger 1993(4) SA 842(A)

NM v Smith [2005] 3 All SA 457 (W) and 2007 7 BCLR  751 (CC)

Pretorius v Minister of Correctional Services  2004(2) SA 658 (T)(in context)

Stanfield v Minister of Correctional Services 2004(4) SA 43 (C )(in context)

Tarasoff v Regents of the University of California 83 ALR 3 rd 1166 (1976)

Tshabala Msimang v Makhanya and others 2008 (3) BCLR 338 (W)

VRM v HPCSA Case 26129/2001, TPD, 27/5/2002 (as discussed in Carstens & Pearmain)
Legal Literature
Strauss Doctor, Patient and the Law Chapter 5

Strauss & Strydom Die Suid-Afrikaanse Geneeskundige Reg (1967) Chapter 16

Van Oosten Medical Law §176-190

Promotion of Access to Information Act 2 of 2000  --- sec 11-13; sec 33-46

Sections 10, 14, 32 CRSA (Act 108 of 1996)
Section 17 National Health Act 61 of 2003

MPS Guide to keeping medical records:  www.medicalprotection.org/southafrica 
Lecture Outline:  The Patient's Privacy and Medical Confidentiality
1
Ethical Basis

1 1
International Codes of Conduct


1 2
HPCSA Rule 13; MPS guidelines to medical records
2
Violation of Privacy

2 1
Section 14 Constitution of the Republic of South Africa; Criminal and Civil Injuria

2 2
Forms



2 2 1
Invasion in the Patient's Private Sphere




C v Minister of Correctional Services

                               Stanfield v Minister of Correctional Services


2 2 2
Disclosure of the Patient's Private Affairs




Jansen van Vuuren v Kruger




Tshabalala Msimang v Makanya


2 3
Defences against Action/Prosecution Based on Violation of Privacy



2 3 1
Consent




C v Minister of Correctional Services


2 3 2
Privilege




Jansen van Vuuren v Kruger


2 3 3
Court Order/Litigation/Disciplinary Proceedings




HPCSA Rule  13



Ex parte James




Botha v Botha



2 3 4
Legislation




Section 13 Mental Health Act 
                               National Health Act (ch 8 of the National Health Act)



Section 34 PROATIA



2 3 5
Emergency Situations/Public Interest/Boni Mores



Botha v Botha




Jansen van Vuuren v Kruger



 2 3 6
HIV/AIDS




Clinical manifestations: Hoffman v SAA




Confidentiality/HIV testing and informed consent



           HIV Testing for Offenders:  Sexual Offences Act 32 of 2007 
                               Relevant provisions of the Children’s Act

                              HPCSA ethical rulings:  Carstens & Pearmain Annexure “W”

                             SAMA’S management rules on HIV/AIDS: Carstens & Pearmain Annexure “X”
4 5
Study Theme:  Artificial Human Procreation
Study Aim:  Knowledge and appreciation of the problems and solutions relating to the issue of artificial human procreation, with special reference to the legal position of the doctor, parent and child.
General background: Carstens & Pearmain ch 2, 176 -199; relevant provisions of the National Health Act as well as the Children’s Act 38 of 2005,  regulations pertaining to stem cell research, cloning and surrogacy (specifically those in operation since 2 March 2012).
Reading List
Strauss Doctor, Patient and the Law Chapter 8

Van Oosten Medical Law §212-224

Clark "Surrogate Motherhood: Comment on the South African Law Commission's Report on Surrogate Motherhood (Project 65)" 1993 SALJ 769

De Vries “The Ethics in Genetics – The Legitimacy and Application of Stem Cell Research” (Unpublished LLM dissertation – UP 2005)
Swanepoel “Embryonic stem cell research and cloning: a proposed legislative framework” (Unpublished LLM dissertation  -- UP 2006)

Prinsen “ An analysis of procurement and distribution of stem cells” (Unpublished LLm dissertation –UP 2010)
Suid-Afrikaanse Regskommissie Surrogaatmoederskap Projek 65 (1992)

Chapter 8 of the National Health Act 61 of 2003

Lecture Outline:  Artificial Human Procreation
1
Reasons
2
Forms

2 1
Artificial Insemination (AI)


2 2
In Vitro Fertilisation (IVF)


2 3
Embryo Transplantation (ET)


2 4 
Surrogate Motherhood (SM)


2 5
AI/IVF Forms



2 5 1
Homologous (AIH)



2 5 2
Heterologous (AID)



2 5 3
Mixed (AIM)

3
The Law

3 1
National Health Act znd Regulations ito Act


3 1 1
Definition AI/IVF



3 1 2
Other Provisions


3 2
Children's Act 38 of 2005


3 2 1
Definition AI/IVF



3 2 2
Legal Parenthood



3 2 3
Presumption of Consent



3 2 4
Donor's Rights/Duties


3 3
Commentary


3 4
SM Problems/Solutions: chapter 19 Children’s Act 35 of 2008

3 5
Sections 12(2)(a) and 27(1)(a) Constitution of the Republic of South Africa
           3 6    Cloning:   Therapeutic/Non –Therapeutic: Chapter 8 National Health Act 61 of 2003 + Regulations
4 6
Study Theme:  Wrongful Conception/Birth/Life Liability
Study Aim:  Knowledge and understanding of the principles and practice relating to so-called wrongful conception/birth/life liability.
General Background: Carstens & Pearmain 725 ff
Reading List:  Case Law
Administrator Natal v Edouard 1990(3) SA 581(A)

Friedman v Glicksman 1996(1) SA 1134(W)

Mukheiber v Raath 1999(3) SA 1065(SCA)

Stewart v Botha/Smal [2007] 3 All SA 440 (C ) and 2008 (6) SA 310 (SCA)

Sonny v  MRC KZN 2010 (1) SA 427 (KZP)
Premier KZN v Sonny 2011 (3) SA 424 (SCA)

H v Fetal Assessment Centre CCT 74/14 [2014] ZACC 11 Dec 2014
Legal Literature
Claassen & Verschoor Medical Negligence Chapter 5

Strauss Doctor, Patient and the Law Chapter 8

Van Oosten Medical Law §207-211

Lecture Outline:  Wrongful Conception/Birth/Life Liability
1
Wrongful Conception

Administrator Natal v Edouard
2
Wrongful Birth

Friedman v Glicksman/Sonny v MRC KZN
3
Wrongful Life

3 1
Loss/Damages


3 2
Causation


3 3
Legal Duty


3 4
Boni Mores

3 5
Case Law



Friedman v Glicksman/Stewart v Botha
4 7
Study Theme:  Transsexualism and Sex-Change Operations  

Study Aim:  Knowledge and understanding of the problems and solutions relating to the criteria for the medico-legal determination of gender.

General background: Carstens & Pearmain 210-213;  Alteration of Sex Description and Sex Status Act 49 of 2003 – available in Carstens & Pearmain Annexure “Z”
Reading List:  Case Law
W v W 1976(2) SA 308(W)

Simms v Simms 1981(4) SA 186(D)

Legal Literature
Cremona-Barbora "Medicolegal Aspects of Transexualism in Western Europe" 1986 Medicine and Law 89

Strauss Doctor, Patient and the Law Chapter 10

Van Oosten Medical Law §225-230

Smit "Die Juridiese Bepaling van Geslag" 1977 TRW 106

Thomas "Can the Lawyer Keep Up with the Doctor?" 1980 SALJ 77

Suid-Afrikaanse Regskommissie Ondersoek na die Regsgevolge van Geslagsverandering en Verwante Aangeleenthede Projek 52 (1994)

Alteration of Sex Description and Sex Status Act 49 of 2003 (full text)

Lecture Outline:  Transsexualism and Sex-Change Operations
1
Transsexual

1 1
Definition and Problem


1 2
Distinction:  Homosexuals/Hermaphrodites/Transvestites 

2
Criteria for the Determination of Gender

2 1
Biological/Anatomical Criteria


2 2
Psychological/Social Criteria

3
Legal Problems

3 1
Scope


3 2
Case Law



W v W



Simms v Simms

3 3
Consequences

4
Solution:   Act 49 of 2003
4 8
Study Theme:  The Moment of Death and Euthanasia
Study Aim:  Knowledge and appreciation of the problems and solutions relating to the moment of death and euthanasia. 
General Background:  Carstens & Pearmain 200-210;

SEE POWERPOINT PRESENTATION BY CARSTENS

End of Life Decisions Bill:  Carstens & Pearmain Annexure “Z1”

Example of living will:  Carstens & Pearmain Annexure “V”
Reading List:  Case Law
Carter v Canada [2012] BCSC 886  -- MUST READ!!!!!!
Clarke v Hurst 1992(4) SA 630(D)
Stransham-Ford v Minister of Health 2015 Northern Gauteng HC & Minister of Justice et al v Estate Stransham-Ford 2016 ZASCA 6 Dec 2016 –MUST READ
S v Hartmann 1975(3) SA 532(C)

S v Williams 1986(4) SA 1188(A)
S v Smorenburg  1992 (2) SACR 389 (C )

S v Nkwanyana 2003 (1) SA 303 (w)
Pretty v UK [2002] 23 Human Rights Law Reports 194
S v Agliotti 2011(2) SACR 437 (GSJ)
Legal Literature
Strauss Doctor, Patient and the Law Chapters 7 and 13

Van Oosten Medical Law §231-240

Labuschagne "Dekriminalisasie van Eutanasie" 1988 THRHR 167

Le Roux "Aspekte van Eutanasie in die Strafreg" 1979 De Jure 73 252;  1980 De Jure 136

Rall "The Doctor's Dilemma:  Relieve Suffering or Prolong Life?" 1977 SALJ 40

Suid-Afrikaanse Regskommissie Eutanasie en die Kunsmatige Instandhouding van Lewe Projek 86 (1997)

Section 1 of National Health Act 61 of 2003

Voluntary euthanasia in The Netherlands – as per handout

Lecture Outline:  The Moment of Death and Euthanasia
1
The Moment of Death

1 1
Traditional Moment : Cardio-Pulmonal Test


1 2
Medical Developments


1 3
Modern Moment : Brain Death Test



1 3 1
Neocortical Death



1 3 2
Brainstem Death:  sec 1 of National Health Act


1 3 3
Whole Brain Death


1 4
The Law



1 4 1
Section 7 Human Tissue Act/National Health Act



1 4 2
Case Law




Williams




Clarke v Hurst

1 5
Problems

2
Euthanasia

2 1
Terminology


2 2
Definition


2 3
Active/Passive Euthanasia



2 3 1
Withholding Treatment



2 3 2
Withdrawing Treatment


2 4
Direct/Indirect Euthanasia


2 5
Voluntary/Involuntary Euthanasia



2 5 1
Incapacity to Consent



2 5 2
Living Will


2 6
Grounds of Justification



2 6 1
Consent



2 6 2
Unauthorised Administration



2 6 3
Necessity



2 6 4
Statutory Authority



2 6 5
Euthanasia



2 6 6
Boni Mores

2 7
Arguments for Euthanasia


2 8
Arguments against Euthanasia


2 9
Right to Die : Sections 10 and 11 Constitution of the Republic of South Africa


2 10
Assisted Suicide


2 11
Death on Request


2 12
Importance of Moment of Death


2 13
Case Law



Clarke v Hurst



Hartmann



Pretty v UK
                     S v Agliotti

                    Carter v Canada
4 9
Study Theme:  Aspects of the Medical Disciplinary Hearing
Study Aim:  Knowledge and understanding of the principles pertaining to Medical Disciplinary Hearings before the HPCSA and practical application thereof.
General background:  Carstens & Pearmain Ch 4, 262-280 CD Rom Annexures “B”,  “D”,  “E”
Reading List:  Case Law
Veriava v President, SA Medical & Dental Council 1985(2) SA 293(T)

De La Rouviere v SA Medical & Dental Council 1977(1) SA 85(N)

Korf v HPCSA  2000 (1) SA 1171 (T)

Thukotama v HPCSA 2003 (2) SA 628 (T)

HPCSA v De Bruin  [2004] All SA 392 (SCA)

De Beer v HPCSA 2005 (1) SA 332 (T)
Preddy v HPCSA 54 /2007 (SCA)

HPCSA v Emergency Medical Supplies 2010 (6) SA 469 (SCA)
Roux v HPCSA [2011] ZASCA 135 (21 Sept 2011)
Legal Literature
Strauss Doctor Patient and the Law (1991) 369-387

Taitz "The Disciplinary Powers of the SA Medical & Dental Council" 1988 Law and Medicine 40-65

1  Composition and Procedure: see Carstens & Pearmain CD-Rom Annexures “B”, “C”, “D” and “E”
4 10
Study Theme: Introduction to some International Human Rights Instruments and Health Care

Study aim:  An overview of some important International Human Rights Instruments relating to Health Care
Legal Literature
 A  capita selecta of important International Human Rights Instruments relating to Health Care will be provided

Lecture Outline:

1.
Bioethics and human rights: The Nuremberg Code (1947); Declaration of  Helsinki (1964 – as revised);  Universal Declaration of Human Rights (1948); Universal Declaration on the Human Genome and Human Rights (1997);  Principles of Medical Ethics relevant to the Role of Health Personnel (like Physicians) in the Protection of Prisoners and Detainees against Torture and other Cruel, Inhuman and Degrading Treatment or Punishment (UN 1982)

2.
The role of the International Bioethics Committee (IBC); the World Health Organization (WHO) and the International Committee of the Red Cross (ICRC)
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