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1. DIRECTOR'S MESSAGE

The education cases that reached the

Constitutional Court during 2013 were

about conflicts of power. Did the

school governing bodies (SGBs) have

an unfettered right to set policies –

whether about school admissions

policy or about learner pregnancy

policy – or did the Department of

Education have the final say?

The Court found in both the Welkom

and Rivonia cases that the school

governing bodies have the power to

initially set their own policies, and that

intervention by the state must be

reasonable and must follow the

procedures set out in the law. The

government's power does not amount

to a trump. But the Court also gave

another message that goes beyond

the confines of what the Schools Act

says. Given the legacy of unequal

education in South Africa, SGBs and

the Department of Education must

strive to work together:
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Working in partnership is the key to striking the appropriate

balance to ensure the maximum number of children can get

access to quality education.

In the Centre's work generally this year, partnership has

been an important theme. We have worked with other

litigation organisations on numerous cases. We have also

worked in close, productive partnership with other

children's rights organisations. The case of Teddy Bear

Clinic and RAPCAN v the Minister of Justice saw those two

organisations working intensively with the Centre for Child

Law to bring a successful challenge to the criminalisation of

consensual sexual activity between adolescents.

In another case that placed the Sexual Offences Act under

scrutiny, the Western Cape High Court invited the Centre to

make submissions as a friend of the court in a matter

concerning the automatic placement of child offenders on

the sex offenders' register. The High Court declared the

impugned provision unconstitutional and the matter was

referred to the Constitutional Court for confirmation. At this

stage the Centre decided to broaden the base of further

submissions to be made, and invited a range of

organisations who work with child victims of sexual offences

and/or child sex offenders to attend a workshop where

research results were presented and strategy for the case

was discussed. Three of the organisations decided to enter

the Constitutional Court case as and will beamici curiae

represented by the Centre in the matter at the Constitutional

Court early in 2014.

“…given the partnership model envisaged by

the Schools Act, as well as the co-operative

governance scheme set out in the

Constitution, the relevant functionary and the

school governing body are under a duty to

engage with each other in good faith on any

disputes, including disputes over policies

adopted by the governing body. The

engagement must be directed towards

furthering the interests of learners.” -

Mhlantla AJ in Rivonia

“…the relationship between public school

governing bodies and the state should be

informed by close cooperation, a cooperation

which recognises the partners' distinct but

inter-related functions. The relationship

should therefore be characterised by

consultation, cooperation in mutual trust and

good faith. The goals of providing high-quality

education to all learners and developing their

talents and capabilities are connected to the

organisation and governance of education.” -

Khampepe J in Welkom

Director of the Centre for Child Law (left) with winners of the 2013 Child Law Moot Court

Competition and Kaajal Ramjathan-Keogh (right) from Lawyers for Human Rights.
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2. MANAGEMENT ISSUES

2.1 PERSONNEL

Director:

Ann Skelton

Attorneys:

Carina du Toit

Karabo Ngidi

Morgan Courtenay

Candidate Attorney:

Deidre Kruger

Monitoring, Evaluation and Communications team:

Zita Hansungule

Ekanem Okon

Administrator:

Immogen Visser

Student Assistants:

Tendayi Kgasoi

Lithalethemba Stwayi

Intern:

Caitlyn Symsyk-Dekker

Ex Officio members from the University of Pretoria:

• Prof. Andre Boraine (Dean: Faculty of Law and
Chairperson of the Board

• Prof. Tyrone Pretorius (Vice-Principal: University of
Pretoria)

• Prof Pappa Maithufi (Member: Faculty of Law)
• Prof Trynie Boezaart (Head: Department of Private

Law, Faculty of Law)
• Dr Anne Louw (Member: Faculty of Law)
• Prof Ann Skelton (Director: Centre for Child Law)

2.3 CENTRE’S DIRECTOR APPOINTED
UNESCO CHAIR IN EDUCATION LAW IN
AFRICA

2.2 ADVISORY BOARD

Members representing the broader community:

• Ms Shirley Mabusela
• Prof Queenie Mokhuane
• Advocate Rudolph Jansen
• Mr Ashley Theron
• Mr Ronny Mkhwanazi

Professor Ann Skelton was appointed the new UNESCO

(United Nations Educational, Scientific and Cultural

Organisation) Chair in Education Law Africa.

The UNESCO Chairs programme was established in 1992

by the General Conference of UNESCO. The programme

was established to advance research, training and

programme development in higher education by building

university networks and encouraging inter-university

cooperation through the transfer of knowledge across

borders. Currently 770 institutions in 126 countries are

involved in the international network of 644 UNESCO Chairs.

The responsibilities of the Chair include conducting and

promoting research in education law in South Africa and

Africa; promoting good academic education and

professional training in education law; playing an active role

as an academic leader of the discipline at both the national

and international levels; managing the strategic, academic

and operational functions of the UNESCO Chair; and

organising fundraising for the activities associated with the

Chair.
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3. SUMMARY OF THE CENTRE'S ACTIVITIES IN 2013

3.1 LITIGATION

During the period under review the Centre received 6

Constitutional Court judgments, 1 Supreme Court of Appeal

judgment, and 11 High Court judgments and court orders. In

summary, the Centre has received the following judgements

and court orders:

The Constitutional Court held that sections in the

Sexual Offences Act that criminalize children

between the ages of 12 and 16 for engaging in

consensual sexual activity are unconstitutional as

they infringe the rights of adolescents to dignity and

privacy. The sections criminalize what constitutes

developmentally normative conduct and adversely

affects the very children the Act seeks to protect.

The Teddy Bear Clinic for Abused Children and

Another v Minister of Justice and Constitutional

Development and Another 2013 (12) BCLR 1429

(CC); 2014 (2) SA 168 (CC)

The Constitutional Cour t held that School

Governing Bodies of public schools have the power

to determine capacity in admission policies but this

power is subject to the Schools Act that gives the

HOD ultimate control over the implementation of

admission decisions. A partnership approach is to

be applied. MEC for Education in Gauteng

Province and Other v Governing Body of Rivonia

Primary School and Others 2013 (6) SA 582 (CC);

2013 (2) BCLR 1365 (CC)

The Constitutional Court held that, in creating

pregnant learner policies, School Governing

Bodies, should not undermine the rights of pregnant

learners. If there are policies that do not respect the

rights of pregnant learners, the Provincial

Department of Education can intervene through the

mechanisms provided for in the Schools Act. Head

of Department, Department of Education, Free

State Province v Welkom High School and

Another; Head of Department, Department of

Education, Free State Province v Harmony High

School and Another 2013 (9) BCLR 989 (CC); 2014

(2) SA 228 (CC)

The Constitutional held that when the Kwa Zulu-

Natal Department of Education promised to pay

subsidies to independent schools it had an

obligation to pay the whole amount promised and

not unilaterally reduce the amounts. The schools

rely on the subsidies in order to provide an

acceptable standard of education. KwaZulu-Natal

Joint Liaison Committee v MEC Department of

Education, Kwazulu-Natal and Others 2013 (6)

BCLR 615 (CC); 2013 (4) SA 262 (CC)

•

•

•

•
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The Constitutional Court confirmed its previous

pronouncements that child offenders deserve

special attention in sentencing; that the departure

point for sentencing child offenders must be

different from that of adults; and that the relevant age

for purposes of sentencing is the age at which the

offence was committed. Mpofu v Minister for

Justice and Constitutional Development and

Others 2013 (9) BCLR 1072 (CC); 2013 (2) SACR

407 (CC)

The Supreme Court of Appeal and later the

Constitutional Court dealt with a tender dispute over

administration of social grants in South Africa. The

Centre was concerned by the likelihood of

disruptions of the payments of grants affecting

children due to the litigation, and the Court

recognized the validity of this concern. AllPay

Consolidated Investment Holdings (Pty) Ltd and

Others v CEO of the South African Social Security

Agency and Others [2013] 2 All SA 501 (SCA);

2013 (4) SA 557 (SCA) and 2014 (1) SA 604 (CC)

The Eastern Cape Department of Education was

ordered to provide impoverished schools with

school furniture. Madzodzo and 3 Others v the

Minister of Basic Education and 4 others,

unreported case 2144/2012, Eastern Cape High

Court

The Eastern Cape Department of Education was

ordered to temporarily appoint and pay teachers for

schools that had vacant posts. It was ordered to

further provide for permanent appointment of

teachers. The Centre for Child Law and Others v

The Minister of Basic Education and Others,

unreported case no 1749/2012, Eastern Cape

High Court

The North Gauteng High Court confirmed that the

right to basic education for children applying for

refugee status, and the Department of Education

was ordered to admit 8 asylum seeking children to

public schools. M and 7 others v the Minister of

Home Affairs and 5 others, unreported case

72342/12, North Gauteng High Court

The North Gauteng High Court ordered the release

of unaccompanied minor children who were

unlawfully detained in police cells, and facing

unlawful deportation. Centre for Child Law v

Minister of Home Affairs and Minister of Police,

unreported case 61398/13, North Gauteng High

Court

The Northern Cape High Court ordered that a

magistrate, suspended for reasons not related to his

ability to do his work, be reinstated to complete

cases that involved child victims of sexual abuse.

Childline Northern Cape v Magistrate [2013] 4 All

SA 19 (NCK)

The High Court confirmed the principle that

detention of child offenders must be a measure of

last resort and for the shortest period of time, even

detention in a child and youth care centre as it

results in deprivation of liberty. S v CS 2013 (2)

SACR 323 (ECG)

The Western Cape High Court ruled that the

obligatory placement of child offender's details in

the National Sex Offender's Register is not in line

with the Constitution. J v S [2013] 4 All SA 483

(WCC); 2013 (2) SACR 599 (WCC)

The North Gauteng High Court held that a child

offender, who turns 18 during sentencing but was

below 18 at the time of the commission of the

offence, can still be sentenced to detention in a child

and youth care centre. S v SJM, unreported case

SH74/2012, North Gauteng High Court

The Centre assisted the children affected to place

their views before the Court in a Hague Convention

Abduction matter. The Court decided that the

children not be returned to Australia. Central

Authority and Another v JW and others,

unreported case 573/2013, North Gauteng High

Court

The North Gauteng High Court declared that step-

parents can adopt children without affecting the

rights and responsibilities of the biological parent.

Centre for Child Law v Minister of Social

Development 2014 (1) SA 468 (GNP)

The Free State High Court appointed a guardian for

a child whose father was charged with murder and

whose home was subject to forfeiture. The guardian

will assist the child with issues relating to the estate

and a forfeiture application. National Director of

Public Prosecutions v M, unreported case

4141/2011, Free State High Court

••

•

•

•

•

•

•

•

•

•

•

•

3.2 MONITORING AND EVALUATION

The Centre's monitoring and evaluation project is in its

second year of existence and continues to evaluate the

impact of past cases. It is also conducting research on the

issues that the child rights and protection sector is facing and

the possibilities for involvement of the Centre through

advocacy, negotiation and litigation.

Monitoring and evaluation of past cases:

• A nationwide survey on the availability of court services

for child victims and witnesses in criminal cases was

conducted, with the support of the Department of

Justice and Constitutional Development. A report has

been completed and will be reviewed to determine if

further action by the Centre is required.

• The “Mud Schools” case, in which the Centre and LRC

reached a settlement agreement with the Department

of Education for the construction of new school

structures in place of the mud schools, is being

evaluated on an on-going basis by the Centre and LRC.

Cornerstone Economics was contracted to track the

spending of funds allocated to provision of

infrastructure, and the report is being published.

Schools were also contacted telephonically to track

progress or the lack thereof.
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• The Centre and the LRC were involved in a case where

it was established that children in S Village (Northiga

West Province) had to walk long distances to get to

school after the school closest to them was closed

down by the Department of Education. Through our

intervention an agreement was reached that the

Department would provide transport to the learners.

When we followed up it was established that the

transpor t provided was not functioning. The

Department of Education took necessary steps to

ensure that reliable transport is available to the

children.

• The Centre and the Children's Institute continue to

measure the impact of the Centre's foster care

judgments on the lives of children and on the

sustainability of the foster care system. The Centre in

partnership with the Children's Institute and other child

rights organisations are working to provide assistance

to the Department of Social Development in its work to

improve the provision of grants to children living with

extended family.

• The Centre has been monitoring the impact of a case

which ensured the right for pregnant learners and

those who have just given birth to go to school. The

case has been monitored by following a particular case

of a girl who was refused access to school prior to the

judgment. Following the judgment, the schoolWelkom

allowed her to return. A letter has been sent to the

Minister of Education to ask her to bring the national

policy in line with the judgment.

• Through the monitoring of a case that the Centre and

LHR took up, to assist 8 asylum seeking children from

DRC to access education, it has been discovered that

the case has had a wider impact than was envisaged.

The case is about children who are 'separated' but not

unaccompanied; however i t seems that the

Department of Education is interpreting it to mean that

any foreign child should be admitted to school.

• As a result of the Centre's and LRC's intervention,

several schools in the Eastern Cape received desks

and chairs. However, the monitoring of this case has

shown that some schools had inadequate buildings to

house the furniture. Prefabricated classrooms were

provided in some cases, but the matter will have to go

back to court to obtain furniture for others.

Research to identify the problems faced by child rights

sector, and to determine possible involvement of the

Centre:

• The fulfilment of the duty on independent schools to

ensure learners' right to basic education is was

investigated and report produced. Particular attention

was paid to the issue of results being withheld as a

result of non-payment of school fees.

• In the 2012 General Household Survey, 2 million

children reported being subjected to corporal

punishment in schools. Research on this issue was

commissioned by the Centre. The report, written by

researcher Faranaaz Veriava, will soon be published.

The project has published a practical manual for child

and youth care centres on the registration process as

set out in the Children's Act.

3.3 COMMUNICATION STRATEGY

The Centre, through its communication strategy, continues to
ensure adequate and effective communication of the Centre's
cases to persons and organisations of interest as well as to the
public.

This is done through regularly updating the Centre's website
with judgments, summaries of judgments and media
releases; communicating with the media through radio and
television interviews as well as discussing cases and child
related issues with newspaper journalists.

The most successful media strategy this year was around the
very complex case that dealt with the decriminalization of
children between the ages 12 and 16 for engaging in
consensual sexual activities. The Centre, The Teddy Bear
Clinic for Abused Children and RAPCAN collaboratively
made sure that media releases going out were accurate and
presented in a manner that explained the case as simply as
possible; information documents were sent out that set out
what the case was about and what the case was about;not
press conferences were held in Johannesburg and Cape
Town.

3.4 ACADEMIC

The Centre continues to assist in teaching the undergraduate

course in Child Law and the Master's degree in Child Law at

the University of Pretoria. The Centre hosted its fourth Annual

Child Law Moot Court Competition during the period under

review. The Centre's staff continues to present conference

papers and lectures as well publish articles and chapters in

books on Child Law and developments in the field.

The project has published a practical manual for child
and youth care centres on the registration process as set
out in the Children’s Act.

5
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On 03 October 2013 the Constitutional Court handed down

judgment in Teddy Bear Clinic for Abused Children and

Another v The Minister of Justice and Constitutional

Development and Another 2013 (12) BCLR 1429. This case

arose as a result of new legislation, which was meant to

protect children from sexual abuse, going beyond its aim and

criminalizing consensual sexual activity between

adolescents aged 12 to 16 years old. This alarmed child

protection organisations as activities that ranged from

kissing and hugging to sexual intercourse were criminalised.

The problematic legislation was the Criminal Law (Sexual

Offences and Related Matters) Amendment Act 32 of 2007

(Sexual Offences Act).

The Act further requires that any person (including parents,

teachers, school nurses, school counsellors and pastors etc)

who is aware of consensual sexual activities between the

adolescents must report the children to the police, or face a

possible prison term.

Two child protection organisations, The Teddy Bear Clinic for

Abused Children and RAPCAN (Resources Aimed at the

Prevention of Child Abuse and Neglect) legally represented

by the Centre, launched a constitutional challenge to the

provisions concerned.

The case was first heard in the North Gauteng High Court

which found the provisions unconstitutional. The case was

then heard by the Constitutional Court which had to confirm

the declaration of unconstitutionality. The applicants argued

that while the protection of children from sexual abuse from

adults is clearly beneficial, the criminalization of children

both between 12 and 16 years for engaging in consensual

sexual activity due their inability to consent was concerning.

CENTRE FOR CHILD LAW - Annual Report - 20136

4. STRATEGIC IMPACT LITIGATION IN 2013

4.1 CONSTITUTIONAL COURT LITIGATION The organisations were concerned that the criminalization

would cause significant harm to the adolescents concerned

as it would cut them off from access to health services and

people who can provide guidance and advice. It also

unnecessarily exposed them to the trauma of the criminal

justice system as they would be required to account to the

police; probation officers and magistrates. It was pointed out

that while it might be reasonable for the state to take an

interest in discouraging sexual activity among children

between 12 and 16 years, this could be better achieved

through educative approaches.

In a profound judgment, the Constitutional Court found that

the challenged provisions in the Act, are unconstitutional

because they infringed on the adolescents' rights to dignity

and privacy and violated the best interests of the child

principle. The court concluded that the provisions

criminalised developmentally normative conduct of

adolescents, and adversely affected the very children that the

Act seeks to protect.

“Children are precious members of

our society and any law that affects

them must have due respect to their

vulnerability and their need for

guidance. We have a duty to ensure

that they receive the support and

assistance that is necessary for their

positive growth and development…We

must be careful, however, to ensure

that, in attempting to guide and protect

children, our interventions do not

expose them to harsh circumstances

which can only have adverse effects on

their development.” Khampepe J
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The Constitutional Court referred the matter to Parliament

and gave it 18 months to bring the Act in line with the

Constitution. It also ordered a moratorium on any further

prosecutions or diversions until the law has been changed.

Authorities were directed to ensure that any criminal records

or records of diversion are expunged.

4.2 PROTECTION OF THE RIGHT TO

EDUCATION

A number of ground breaking judgments were received in

2013 that advanced the constitutional right to basic education

for children in South Africa.

4.2.1  Protecting the right to basic education of

pregnant learners

In the case of Head of Department, Department of

Education, Free State Province v Welkom High School and

Another; Head of Department, Department of Education,

Free State Province v Harmony High School and Another

2013 (9) BCLR 989 (CC) the Constitutional Court confirmed

that schools cannot prevent pregnant learners and those who

have just given birth from accessing education. In South

Africa, girls make up the majority of enrolments in secondary

schools. However, pregnancy poses a serious threat to their

continued education. The Annual Ordinary Schools Survey

from the Department of Education found that 36 702 South

African learners were pregnant in 2010. The majority of these

learners were in grades 10 and 11, however, a significant

number of grades 7, 8 and 9 learners were also pregnant.

Thus, this case impacts a significant number of girls and their

babies.

On 05 March 2013 the Constitutional Court heard a case in

which two learners, who had been pregnant, were

suspended after they had given birth. This resulted in the

girls having to miss several months of classes and

examinations, and when they returned to school they would

have been required to repeat their grades. The decisions of

the respective schools were based on their 'pregnant learner

policies', developed by the SGBs of the schools. The Centre

pursued the matter as amicus curiae through the High Court

and the Supreme Court of Appeal and also made arguments

in the Constitutional Court.

The Constitutional Court found that SGBs have the power to

develop pregnant learner policies in terms of the Schools

Act. However, these policies should not undermine the

constitutional rights of learners. The court went further to

state that the provincial HOD can challenge these polices

when the policies do not respect the rights of learners. This

should be done by intervening in the manner set out in the

Schools Act or by approaching the courts for relief. The Court

found that the policies in this case were not in line with the

Constitution and that the schools had to bring the policies in

line with learners' right to basic education.

“The powers of governing bodies

must be exercised subject to the

limitations laid down by the

Constitution and the Schools Act. No

governing body may adopt and

enforce a policy that undermines,

amongst others, the fundamental

rights of pregnant learners to freedom

from unfair discrimination and to

receive an education.” Khampepe J

This judgment applies to all schools in South Africa that have

similar policies and has the effect of ensuring that pregnant

learners and learners who have just given birth are able to

continue their education as soon as they can.

4.2.2    Who has the power to determine the

maximum number of children a public

school can admit?

In MEC for Education in Gauteng Province and Others v

Governing Body of Rivonia Primary School and Others

2013 (6) SA 582 (CC); 2013 (12) BCLR 1365 (CC) the

Constitutional Court was faced with the very difficult question

of who has the power to determine the maximum capacity of a

public school. Is it the school governing body (SGB), in its

admissions policy, or the Provincial Department of Education

as a result of the obligation it has to make sure that all children

seeking public education are placed in schools? There are

11.3 million children in South Africa who are of school going

age and the majority of these children will seek basic1

education through public schools. Most public schools are

overcrowded and it is therefore important to have an answer

to the above question when situations arise where children

are turned away from less crowded schools as a result of

admissions policies.

The case began in 2010 when a grade one learner was

refused a place at Rivonia Primary school for the 2011

academic year and was placed on a waiting list. The child's

mother went to the Gauteng Department of Education for

assistance. The Head of the Department (HOD') instructed

the school to admit the learner and Department officials went

to the extent of physically placing the child at an empty desk

in one of the grade one classrooms.

The school challenged the Department's decision in the High

Court. The application was dismissed in the High Court and

the school subsequently appealed to the Supreme Court of

Appeal (SCA). The SCA held that the Department did not

have the power to override the schools' admission policy.

1
See http://www.childrencount.ci.org.za/indicator/php?id-

6&indicator=15 which sets out statistics from the 2012 General

Household Survey.
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“Continuing disparities in

accessing resources and quality

education perpetuate socio-

economic disadvantage, thereby

reinforcing and entrenching

historical inequity. The question

we face as a society is not

whether, but how, to address this

problem of uneven access to

education. There are various

stakeholders, a diversity of

interests and competing visions.

Tensions are inevitable. But

disagreement is not a bad thing.

It is how we manage those

competing interests and the

spectrum of views that is pivotal

to developing a way forward.

The Constitution provides us with

a reference point – the best

interests of our children. The

trouble begins when we lose

sight of that reference point.

When we become more

absorbed in staking out the

power to have the final say,

rather than in fostering

partnerships to meet the

educational needs of children.”

Mhlantla AJ

The Department appealed to the Constitutional Court

against the decision of the SCA. The Centre for Child Law

together with Equal Education made submissions as amici

curiae. It was argued that the highhanded manner in which

the Gauteng Department of Education intervened in this case

was unacceptable. However, the amici submitted that the

HOD has a responsibility to place all children who are within

the province and seeking access to a public school. It is

therefore both lawful and logical that the HOD should have a

say in admissions policy and public school capacity. The

amici stressed that government must act reasonably, and if it

insists on the admission of children over and above the

capacity of the school, as determined by the SGB, then it must

provide additional resources such as teachers and

classrooms.

The Constitutional Court handed down judgment on 3

October 2013 finding that the SGB has the power to

determine capacity in its admission policy, but this power is

subject to provisions of the Schools Act. The court also held

that the HOD does have the power to admit learners in spite

of the school's admissions policy and the Department

maintains ultimate control over the implementation of the

admission decisions. However, the Court found that the

manner in which the HOD dealt with this case was not

procedurally fair. It was of the view that co-operation should

be the norm in disputes between SGBs and national or

provincial government. Such co-operation is based on the

constitutional goal of ensuring the best interests of the

learners concerned.

4.2.3 Payment of subsidies to independent

schools

Low-fee independent schools are becoming popular

alternatives for parents who cannot or do not wish to have

their children enrolled in public schools. In order for a

number of these independent schools to provide an

acceptable standard of education and to stay afloat they rely

on subsidies from the Department of Education.

In Kwa-Zulu Natal Joint Liaison Committee v MEC

Department of Education, Kwa-Zulu Natal and Others 2013

(6) BCLR 615 (CC); 2013 (4) SA 262 (CC) an association of

independent schools in KwaZulu-Natal took the Provincial

Department of Education to court as the Department had not

paid out the entire promised subsidy amounts; instead they

paid reduced amounts and this affected the proper running

of the schools.

The Centre, represented by Legal Resources Centre,

entered the matter as amicus curiae to argue that learners in

these schools have a right to basic education and the

Department of Education has an obligation to respect,

protect, promote and fulfil the rights of these learners. The

right to basic education was threatened by non-payment of

the promised subsidies.

The Constitutional Court held that the Department did

indeed promise to pay specified amounts and could not

unilaterally reduce the amounts. The Court ordered the

Department to pay the schools the full amounts.
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4.2.4 Provision of school furniture to impoverished

schools

In an on-going campaign to ensure a decent and acceptable

educational experience for learners in impoverished schools

in the Eastern Cape, the Centre together with several schools

and assisted by the Legal Resources Centre (LRC)

successfully obtained a court order in the case of Madzodzo

and 3 others v the Minister of Basic Education and 4 others,

unreported case 2144/2012, Eastern Cape High Court. The

High Court ordered the Eastern Cape Department of

Education to provide furniture to the schools.

The schools that were affected are poor and under-resourced

schools, unable to afford furniture through school fees and

are dependent on government to buy furniture. These

schools tried to engage with the Department on several

occasions but to no avail. As a result, learners were forced to

stand, sit on the floor, or squash together behind desks during

lessons.

To ensure that this order will improve the learning

environment of the children, the Centre and LRC will

continue to monitor the proper implementation of the order.

4.2.5 Protecting the right to basic education for

children through the employment of teachers

In the 2012 case of the Centre for Child Law and Others v

The Minister of Basic Education and Others, unreported

case no 1749/2012, Eastern Cape High Court, the Centre

and five Eastern Cape schools, represented by the Legal

Resources Centre, obtained a court order in which the

Eastern Cape Department of Education was ordered to

allocate permanent teachers, to be paid by the Department.

This order takes pressure off already financially strained

public schools who previously had to either appoint

temporary teachers at their own expense; or where schools

could not afford to do this, had to rely on emergency

donations from parents to pay their teachers. Some schools

were completely without means to pay additional teachers

and some teachers worked without pay.

The Department had not complied with the order by the start

of the 2013 academic year due to a number of internal

reasons. The parties on both sides then agreed to a two

pronged approach that would assist the Department to better

meet the needs of the schools most affected. Firstly the

Department, in consultation with the schools, would

temporarily appoint over 140 identified teachers who would

be paid from the date they started work; and secondly the

Department would then permanently appoint identified

teachers to these schools.

Schools not included above that still had vacant posts would

be able to advertise, shortlist, interview and recommend

teachers to the Department to be employed.

In August 2013 when the Department failed to pay the

appointed teachers a case was brought threatening the

removal of the Department's assets in order to pay the

Department's debt and the Department paid the teachers.
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4.3 SOCIAL ASSISTANCE

Social grants in South Africa play a critical role in reducing

poverty and promoting social development. They assist

children to access education, health care services and

relieve hunger. Therefore when there is a threat of
2

disruption it is extremely important to take the interests of

children into account. This was done when the Centre

entered Allpay Consolidated Investment Holdings (Pty)

Ltd and Others v CEO of the South African Social Security

Agency and Others 2012 JDR 1443 ; [2013] 2 All SA 501

(SCA ); 2013 (4) SA 557 (SCA) and 2014 (1) SA 604 (CC).

The Centre was amicus in both the Supreme Court of Appeal

and Constitutional Court.

Allpay Consolidated Investments Holdings (Pty) Ltd (Allpay)

brought an application requesting the North Gauteng High

Court to review and set aside the decision of the CEO of the

South African Social Security Agency (SASSA) and SASSA to

award a tender to Cash Paymaster Services (Pty) Ltd (CPS) to

administer payments of social grants in South Africa. The

matter was heard on 29, 30 and 31 May 2012. The Centre was

concerned by the likelihood of disruptions of the payments of

grants affecting children, such as the child care grant, the

foster child grant and the care-dependency grant. The

Centre, represented by the Legal Resources Centre, entered

as amicus curiae. Children make up the largest group of

people in South Africa that are solely dependent on grants to

support their livelihood. As of 30 September 2013, 11 007 588

children receive the child support grant, 567 080 children

receive the foster child grant and 117 021 children receive the

care dependency grant. A large majority of these children3

are orphaned and living in various alternative care

arrangements. Any disruptions in the provision of these

grants would negatively impact their lives. The Centre

therefore argued that whatever decision the court comes to

must take into account the need to prevent any disruption to

services.

The High Court held that although there were irregularities in

the awarding of the tender, the tender should not be set aside

due to the risk of disruption in payments. The matter was

taken on appeal to the Supreme Court of Appeal which set

aside the order of the high court and found that there were no

substantial irregularities. In the judgment, the Supreme

Court of Appeal acknowledged the Centre's intervention

stating that the contribution made was valuable.

The matter was appealed to the Constitutional Court which

heard the matter on 10 September 2013. The Constitutional

Court declared the tender award constitutionally invalid, but

suspended the declarat ion of invalidi ty pending

determination of a just and equitable remedy. The Court set a

date for a further hearing on this and asked all parties

involved to prepare arguments. This was as a result of

arguments advanced by the Centre on the possible

interruption of payment of grants.

2 Department of Social Development “Summary Report: The Social
and Economic Impact of South Africa's Social Security System”
2004: http://www.sarpn.org/documents/d0001041/P1154-
sampsondsd_Sept2004.pdf

Statistics obtained from SASSA fact sheet: Issue no 9 of 2013 –3

30 September 2013, see
http://www.sassa.gov.za/STATISTICAL-REPORTS/STATISTICAL-
REPORTS-654.aspx
Definition obtained from Centre for Migration Studies website:

4

http://cmsny.org/2012/10/15/the-rise-in-unaccompanied-minors-a-
global-humanitarian-crisis/

4.4  PROTECTION OF FOREIGN CHILDREN'S
RIGHTS IN SOUTH AFRICA

The Constitutional protections provided to children do not

only extend to children who are citizens of the Republic but

also extends to foreign children. Asylum seeking children or

refugee children and unaccompanied foreign children are

particularly vulnerable due to the uncertainty of their legal

status. The Centre dealt with two cases that sought to come to

the aid of these vulnerable children.

In April 2013 Lawyers for Human Rights and the Centre

represented 8 asylum seeking children from the Democratic

Republic of Congo in the North Gauteng High Court in MB

and 7 others v The Minister of Home Affairs and 5 others,

unreported case no 72342/12, North Gauteng High Court.

These children are all currently in the care of their extended

families and are applying to the Department of Home Affairs

to be legally recognised as refugees.

As a result of not having the required legal documentation

public schools would not allow the children to enrol in school,

thereby violating their constitutional right to basic education.

The Centre and LHR approached the North Gauteng High

Court for an order directing the Department of Education to

admit these children into school. The order was granted and

the children are now able to enjoy their constitutionally

guaranteed right to education.

In the second case, Centre for Child Law v The Minister of

Home Affairs and Minister of Police, unreported case no

61398/13, North Gauteng High Court, The Centre came to

the aid of two unaccompanied minor children from

Zimbabwe when it was informed that these two children were

unlawfully being held in police cells. Unaccompanied minor

children are children that leave their home countries by

themselves (without guardians or caregivers) and travel to

other countries for reasons such as economic deprivation,

war; violence; threats by gangs and organized criminals;

human rights abuses.4

The two children were about to be deported to Zimbabwe

without any Children's Court processes being conducted

prior to deportation, as required by law for children. The

Centre approached the North Gauteng High Court on an

urgent basis arguing that the children may be in need of care

and protection because they are unaccompanied; are at risk

of being unlawfully deported and are being unlawfully

detained.

The Centre asked that the High Court order their release into

the care of a community centre and be appropriately dealt

with in terms of the Children's Act. The High Court granted

the order, and the children were released.
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4.5 PROTECTION OF CHILD VICTIMS OF

SEXUAL OFFENCES AND VIOLENCE

The Centre continues to advance the protection of children

who have been victims of sexual offences and violence. The

cases in 2013 focused on the prevention of secondary trauma

to child victims of sexual abuse and the provision of support

to a child who has suffered greatly due to being a victim of

violence when placed in prison unnecessarily.

The first case, Childline Northern Cape v Magistrate

[2013] 4 All SA 19 (NCK), the Centre represented Childline

Northern Cape and received judgment in August 2013. A

magistrate presiding over a number of sexual offences cases

in Kimberly was suspended for reasons unrelated to his

ability to act as a presiding officer. His suspension was of

concern to Childline as the magistrate was dealing with a

number of cases that involved child victims of sexual

offences. As a result of his suspension these cases would

have to start afresh under a new magistrate, potentially

resulting in victims experiencing secondary trauma because

they would have to go through the court process, including

testifying, again. Some had already been issued with

certificates for bravery after giving evidence.

The Centre argued that the magistrate must be reinstated to

complete the cases in order to avoid the secondary trauma to

the victims. The application was successful and the court

ordered that the magistrate be reinstated with immediate

effect to resolve all his partly heard cases.

In the second case the Centre has, as a result of a civil claim

for damages, successfully assisted a client to obtain a

confidential financial award from the Department of

Correctional Services. The Centre has been working on this

civil claim since 2008 and the matter settled during the period

under review.

The matter involved a client who was raped by an adult while

detained in prison when he was 15 years old on a minor

charge of shoplifting. As a result of the incident he suffered

severe psychological trauma and has not been able to attend

school or live a normal life. The financial award will assist in

the provision of whatever services he needs.

4.6 CHILD JUSTICE

When the Child Justice Act came into operation, one of its

aims, as set out in the preamble, was to create special

mechanisms, processes or procedures for children in

conflict with the law. The Act provides for a wide range of

appropriate sentencing options specifically suited to the

needs of children. The Centre's Child Justice cases in 2013

focused on sentencing and related matters.

4.6.1 Constitutionality of life imprisonment of child

offenders

The Constitutional Court, in Mpofu v The Minister of Justice

and Constitutional Development and Others 2013 (9)

BCLR 1072 (CC); 2013 (2) SACR 407 (CC), confirmed

previous decisions it has made, in which it held that child

offenders deserve special attention during sentencing; that

the departure point for sentencing child offenders must be

different from that of adults; and that the relevant age for

purposes of sentencing is the age at which the offence was

committed. Detention of child offenders must be a measure

of last resort, and for the shortest appropriate period of time.

The Centre for Child Law entered this case as amicus curiae

to emphasise the importance of determining the age of an

accused at the time of the commission of the offence and the

relevant principles that apply to the sentencing of child

offenders especially with regard to life imprisonment.

The Constitutional Court found that the applicant failed to

establish that he was below the age of 18 (as at the time of the

commission of the crime) and therefore the protections of

section 28 of the Constitution did not apply to him.

The Court did however stress that it is of crucial importance

to determine the age of accused persons because the child

offender has the protection of section 28 of the Constitution

which is not afforded to adults.
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“…the sentencing of children is a

constitutional matter of great

concern and import for the criminal

justice system, beyond and above the

interest of a specific applicant…”

Van Der Westhuizen J

4.6.2  When is it appropriate to impose custodial

sentences on child offenders?

S v CS 2013 (2) SACR 323 (ECG) raised the question of when

it would be preferable to consider non-custodial sentencing

options such as restorative justice sentences or correctional

supervision as opposed to a custodial sentence for a child

offender.

The Centre represented the appellant in this case who was

convicted by a magistrate's court when he was 17 years old of

using a motor vehicle without the owner's permission and

housing breaking with the intent to steal and theft. He was

sentenced to compulsory residence in a child and youth care

centre for a minimum period of two years. He appealed his

sentence to the High Court.

The Centre entered the matter to draw to the court's attention

to the fact that the sentence imposed by the magistrate's court

was inappropriate given the circumstances of the case. The

Centre sought to put forward the argument that even the

sentence of compulsory residence in a child and youth care

centre is severe as it results in the deprivation of liberty and

should only be used as a measure of last resort. The Centre

also argued that the minimum sentence left an arbitrary

discretion on the centre manager to determine the release of

the child offender. He could therefore stay in the centre until

he was 21 if the centre manager saw fit.

The High Court acknowledged that a sentence to

compulsory residence in a child and youth care centre with a

secure care programme is severe and should only be

imposed after careful consideration and only on young

offenders who have committed serious crimes or who have

persistently committed fairly serious crimes. It also criticized

the setting of sentences where a maximum period is not set.

It held that the sentence was severe and inappropriate for the

circumstances as the appellant used the car for a very short

period of time and his mother only called the police because

she did not know how to deal with his behaviour anymore.

Regarding the housebreaking charge the court took into

account that he cooperated with the police and helped

recover the items he stole. He pleaded guilty to the offences,

showed remorse and insight into his behaviour and he was

also a first offender.

4.6.3  Sentencing of child offenders to

detention

This case, S v SJM, North Gauteng High Court, case no

SH74/2012, provides important guidance on two main issues

involving the implementation and interpretation of the Child

Justice Act namely: the principles to be followed when

considering the possible imprisonment of a child offender;

and whether an offender who was a child at the commission

of a crime but an adult during sentencing can be sentenced to

detention in a child and youth care centre.

The offender in question was 17 years and two months old at

the time of the commission of the offence and was convicted

of the murder of his stepfather. He was sentenced to five years

imprisonment from which he could be placed under

correctional supervision. He was 18 years and two months

old at the time of sentencing.

The magistrate that imposed the sentence wanted the

accused to be detained at a Child and Youth Care Centre

(CYCC) however, the CYCC would not accept him because

he was an adult at the time of sentencing. The matter went on

review to the North Gauteng High Court to deal with this and

other matters. The Centre for Child Law and the Director for

Public Prosecution made submissions at the request of the

court.

Firstly, the Court confirmed the Constitutional Court decision

that detention must only be a measure of last resort and for the

shortest period of time as children should be treated

differently from adults as a result of their greater physical and

psychological vulnerability and because they are more open

to influence and pressure from others. Secondly the court

found that a person who has turned 18 before the time of

sentencing (but was a child when the offence was

committed) can still be sentenced to detention in a child and

youth care centre.
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4.6.4 Placing child offenders' names in the National

Register for Sex Offenders

The Centre was invited by the Western Cape High Court to

enter a case, asS v IJ 2013 (2) SACR 599 (WCC), amicus

curiae. The case dealt questioned whether it is appropriate to

place the names of child offenders convicted of sexual

offences on the National Register for Sex Offenders.

The Centre argued that the section requiring child offenders'

names to be placed on the register violates a number of

children's fundamental rights, including individualized

judicial responses to sentencing. The section also

undermines the new child justice system that has been

brought in by the Child Justice Act. The new child justice

system aims to, amongst other things, promote reintegration

and rehabilitation of the child offenders and to break the cycle

of crime to create safer communities.

The aims of the new child justice system and the call to

individualize sentencing are essentially in conflict with the

legislation that requires the placement of child offenders'

names on the register. The legislation gives no discretion to

the court passing sentence as to whether or not to place a

child offender's name on the register; and the child's name

can be placed on the register for life. The legislation therefore

does not take into account the fact that this will limit the ability

of a child to become a law abiding and productive adult as the

child will be limited in opportunities for work. There is also no

evidence to show that children who commit sexual offences

against their peers will become adult sex offenders.

The court found that the section was unconstitutional to the

extent that there was no discretion vested in the presiding

officer to decide whether to place the name of the child

offender on the register after examining the circumstances

and background of the case. It also does not provide an

opportunity for the child offender to make arguments to the

court about why their names should not be placed on the

register. The order of unconstitutionality is now on the roll for

confirmation hearing by the Constitutional Court in February

2014.

4.7 FAMILY LAW

The Centre continues to be in involved in precedent setting

family law issues in which children and their interests are at

stake and non-intervention would result in failure of the law to

protect and promote the rights of children.

4.7.1  Children placing their views before the court in

a Hague-abduction matter

Central Authority and Another v JW and others, unreported

case no 573/2013, North Gauteng High Court involved

three children, aged thirteen, eleven and three years, who

came to South Africa with their mother for a holiday visit.

During the holiday visit the mother decided not to return to

Australia where they were habitually residing with their father

before the holiday. The South African Central Authority and

the father approached the Court for an order that the children

be returned to Australia. The matter was heard by the High

Court in April 2013. The Centre's attorney, Carina du Toit, was

appointed by the High Court to represent the children and

assist them to place their views before the court.

The two older children expressed their desire not to be

returned to Australia. The children felt that their

circumstances in Australia was characterised by extremely

high levels of domestic acrimony and they were no longer

living in that atmosphere. They had also settled in South

Africa and returning to Australia would disrupt their lives

further.

The court, after hearing all the arguments, ordered that it

would not be in the best interests of the children to have them

returned to Australia. The father and the Central Authority

have taken the decision of the High Court on appeal to the

Supreme Court of Appeal.

4.7.2  Court clarifies that step-parents can adopt

without interfering with the legal relationship

of the biological parent

On 30 October 2013 the North Gauteng High Court handed

down judgment in Centre for Child Law v Minister of Social

Development 2014 (1) SA 577 (GSJ). The Centre had

brought this case to seek clarity on whether step-parent

adoptions were permissible in terms of the Children's Act.

Certain sections of the Children's Act were vague and caused

confusion resulting in step-parents being turned away by

some Children's Courts due to their narrow interpretation of

the relevant sections.

On the narrow interpretation, a factual reading of section 230

did not include step-children on the list of adoptable children,

and these children were therefore not adoptable. In addition,

section 242 states that, except where otherwise ordered by

the court, the biological parent's parental responsibilities and

rights are terminated on conclusion of the adoption. This was

interpreted by some Children's Courts to mean the biological

parent's spouse could adopt but then the biological parent's

rights and responsibilities would be terminated.
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The high court gave a declaratory order stating that, contrary

to the interpretations preferred by some of the Children's

Courts, the Children's Act does not prevent a child from being

"adoptable" merely because the child has a parent or

guardian, and the person seeking to adopt the child is the

spouse or permanent domestic life-partner of that guardian.

The guardian of the chi ld 's parental r ights and

responsibilities are also not automatically terminated.

Instead, the court can specifically state in the adoption order

that the biological parent who is married to the step-parent

does not lose any of his or her parental responsibilities and

rights. The high court emphasised that narrow interpretation

adopted by the presiding officers had failed to protect or

advance the rights and interests of the children involved.

4.7.3  Protection of the interests of a child whose

home is subject to forfeiture procedures

The Centre entered the case of National Director of Public

Prosecutions v M, unreported case no 4141/2011, Free

State High Court, to protect the interests of a child whose

home was being threatened by forfeiture to the State. The

child's parents had been married in community of property

before her mother was murdered by the child's father and his

girlfriend. The girlfriend later died and the child's father was

criminally prosecuted and sentenced to imprisonment for the

murder. The National Director of Public Prosecutions

requested that the house be forfeited on the ground that it is a

proceed of murder and fraud.

The Centre brought two applications on behalf of the child in

order to protect her interests. The first application concerned

the appointment of the child's aunt as her guardian so that her

aunt can assist her in relation to the estate of her mother. The

second application was to allow the aunt to intervene in the

forfeiture application, on behalf of the child, in order to protect

the child's interest in the house. These applications would

ensure that the child is not deprived of her inheritance.

The first application, for the appointment of the aunt as the

child's guardian was granted by the Free State High Court.

The legal process with respect to the second application

continues.



CENTRE FOR CHILD LAW - Annual Report - 2013 15

5.  ACADEMIC PROGRAMMES

The Centre is committed to the advancement of knowledge

on child law and children's rights in South Africa. It is

therefore involved in a number of University based

programmes aimed at achieving this advancement through

various interactions with undergraduate and post-graduate

law students around country.

5.1 MASTERS DEGREE IN CHILD LAW

The Centre continues to be actively involved in the facilitation

of the two year LLM programme in Child Law. The

programme examines child law in the context of private law,

criminal law as well as constitutional and international law.

The programme focuses on practical outputs, current case

law and cutting edge developments.

5.2  LLB (FINAL YEAR) ELECTIVE IN CHILD

LAW

The Law Faculty at the University of Pretoria offers Child

Law to its fourth year law students as a six month elective.

The Centre's personnel are part of a team of lecturers that

present the elective. The aim of the module is to introduce

law students to Child Law and the important role it plays in

enforcing constitutionally entrenched rights. A wide range

of Child Law related themes are presented.

5.3  ANNUAL CHILD LAW MOOT COURT

COMPETITION

The Centre for Child Law successfully hosted its 4th Annual

Child Law Moot Court Competition on 13 and 14 September

2013. The aim of the competition is to develop an awareness

of children's rights in students and expose them to problem

solving and litigation in the field of child law.

The hypothetical case for this year's competition centered on

the extradition and sentencing of young offenders. The facts

focus on a young offender who was convicted of murder in the

fictional country of Wambaba. He fled to South Africa before

he was sentenced. Wambaba has requested that he be

extradited. He faces the possibility of being sentenced to life

imprisonment without parole if extradited. This topic

provoked lively and insightful written and oral submissions

from the participants. The participants showed themselves to

be well prepared and thoroughly interested in the case.

The competition was attended teams representing six

Universities: the University of Cape Town, Rhodes University,

North West University, the University of Pretoria, the

University of the Western Cape and the University of

Johannesburg. The University of Johannesburg and North

West University advanced to the final round, with the

University of Johannesburg winning the competition.

The final round took place at the North Gauteng High Court in

the Palace of Justice on. Judge Jody Kollapen presided over

this round with Magistrate Daniel Thulare and Kaajal

Ramjathan-Keogh who heads the Refugee and Migrant

Rights Programme at Lawyers for Human Rights.

“I am very encouraged by the

initiative for two reasons; it gives a

necessary focus on an important area

of our law as well as important

challenges that present themselves in

our country. Also this year's focus on

children in conflict with the law

showed that it is important to

determine how to deal with this within

the Constitution. The two teams

showed a good understanding of the

theory of law and were able to

successfully present arguments to a

'real court'.” Judge Jody Kollapen

5.4  INTERNSHIPS

The Centre hosted an intern from Canada, Caitlyn Symsyk-

Dekker, for six weeks, she is a Doctor Candidate in theJuris

Faculty of Law of the University of Windsor, Canada.

During her time at the Centre Caitlyn was involved in and

produced 3 research projects which informed on and

contributed to the Centre's work. The research projects dealt

with international teenage pregnancy policies; international

child pornography laws and international sex offender

registries and child offenders.
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6.  PUBLICATIONS ON CHILD LAW BY THE CENTRE PERSONNEL

• Courtenay M & Skelton A contributed to Van Schaik'Child and Youth misbehavior in South Africa: A holistic approach'

publishers, Pretoria (2013)

• du Toit C Juta Quarterly Law Review 2013, three contributions in 2013

• Ngidi K “Illegal sales of alcohol: asset forfeiture” 2013 (45) 33 – 40South African Crime Quarterly

• Skelton A 'The role of the courts in ensuring the right to a basis education in a democratic South Africa: A critical

evaluation of recent education case law' 2013 (1) 46 1 – 23De Jure

• Skelton A 'The automatic review of child offenders' sentences' 2013 (44) 37 - 44South African Crime Quarterly

• Skelton A 'The South African Constitutional Court's restorative justice jurisprudence 2013 1(1) Restorative Justice: An

International Journal 122 – 145

• Skelton A 'Civilising civil justice' in D Cornwell, J Blad, M Wright (eds) Waterside Press, Hook,Civilising criminal law

Hampshire (2013)

• Skelton A 'Children's Rights' in I Currie and J de Waal (ed) , Juta, Cape Town (2013)Bill of Rights Handbook

• Skelton A 'The Mpofu case: Sentencing of child offenders in serious cases' 2013 1(15) 40 1 – 5Article

• Skelton A 'Proposals for the review of the minimum age of criminal responsibility' 2013 (3) South African Journal of

Criminal Justice 257 – 275
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7.  WORKSHOPS AND MEETINGS HOSTED BY THE CENTRE

The Centre successfully hosted a number of workshops

during 2013. These workshops allowed the Centre to gain a

sense of what issues are rising up in the child rights sector;

provide advice to and/or capacitate organisations that work

with children on the ground; and consult with organisations

on selected child rights issues for litigation purposes.

Workshop on state funding to non-governmental

organisations for delivery of services to children – 11

June 2013

The aim of this workshop was to have discussions and

debates with different role players on a constitutionally

compliant model for the funding of statutory services

delivered to children by NGO's. The Centre will be taking a

case on behalf of Child Welfare in 2014 on the inadequacies

of the current funding structure and how it places severe

limitations on the services provided to children. Discussions

were held on the current funding situation, the legislative and

constitutional obligations in regards to services to children

and budgeting implications.

Child Justice Events – 17 and 18 October 2013

On 17 October 2013 the Centre hosted the last Child Justice

Alliance meeting for the year. The Child Justice Alliance is a

network of NGOs, CBOs, academic institutions and

individuals that was originally established to ensure that the

then Child Justice Bill was passed by the South African

parliament. Since the commencement of the Child Justice

Act the focus of the alliance has been to track the

implementation of the Act and play a role in ensuring the

proper implementation of the Act.

On the same day the Centre also had the honour of hosting a

public lecture at the University of Pretoria Law Faculty.

Professor John Winterdyk from Mount Royal University in

Canada gave a lecture titled “It's never too late: A paradigm

shift to public safety in youth justice, an outsider

perspective”.

The workshop was attended by child care facilities

struggling through the registration process. An official from

the Department of Social Development also made a

presentation on available alternatives to the registration as a

child and youth care centre such as registration of a cluster

foster care scheme.

A Consultative Workshop: Grandparents and Kinship

caring for vulnerable and orphaned children – 19

November 2013

The Centre in partnership with HelpAge South Africa hosted

this workshop with the aim of stimulating dialogue between

older persons' organisations and children's rights

organisations towards solutions on the foster care crisis. As a

result of the HIV/AIDS pandemic a number of children have

been left vulnerable and orphaned and are being cared for

by grandparents and kin. These care givers prefer to apply

for the foster child grant to assist them with the responsibility

of caring for these children. This has resulted in the foster

care system becoming extremely overburdened as it was not

created for this purpose. There have been advocacy

campaigns and calls for pressure to be taken off the foster

care system and instead create a new grant for these care

givers or extend the child support grant. These alternatives

were discussed in this first interaction on the subject

between the children's rights and older persons' sectors.

On 18 October 2013 the Centre hosted a workshop on “Child

Offenders and the National Sex Offender's Register” in which

different role players were brought together to discuss the

constitutionality of the automatic placement of child

offenders' names on the national register for sex offenders

once convicted.

The Registration of Child and Youth Care Centres – 24

October 2013

The aim of the workshop was to explore the legal

requirements for registration in terms of the Children's Act 38

of 2005; and to create an understanding and awareness of the

problems experienced during the process of registration.

The Centre's publication: “Children at the Centre: Guide to

the Registration of Child and Youth Care Centres” was also

launched at the workshop.
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8.  CONFERENCES AND MEETINGS ATTENDED BY CENTRE
PERSONNEL

• Workshop on Children with Conduct Disorder (30-31

January 2013) Taltone Raceway, Johannesburg - Morgan

Courtenay presented and Zita Hansungule attended

• National Child Care and Protection Forum (20 February

2013), Kopanong Hotel, Benoni, Gauteng - Zita

Hansungule attended

• Children's Rights Litigation in Africa (05 March 2013)

Centre for Human Rights, Pretoria – Karabo Ngidi

presented.

• Miller du Toit Family Law Conference (11-12 April 2013)

Cape Town – Prof Ann Skelton presented

• Launch of the Child Justice Flagship (20 May 2013)

UNISA, Gauteng – Prof Ann Skelton presented and Zita

Hansungule attended

• Protecting Minors in Cyber Space – 7th Annual South

African Cyber Law Conference, (23-24 July 2013) –

Morgan Courtenay presented.

• D e p a r t m e n t o f H o m e A f f a i r s Wo r k s h o p o n

unaccompanied minors (23 August 2013), Gauteng –

Ann Skelton and Karabo Ngidi attended.

• USANA 2013 Conference (19-21 September 2013),

Spier Estate, Cape Town –Ann Skelton presented.

• Ulwazi Ngabantwana: Working group to create a central

statistical database for children in South Africa (08

October 2013) Premier Hotel, Gauteng – Deidre Kruger

attended

• Inter-sectoral Committee on Child Justice (24 October

& 28 November), Depar tment of Justice and

Constitutional Development, Gauteng - Morgan

Courtenay and Zita Hansungule attended

• Workshop on the Transformation of Child and Youth

Care Centres (4-5 November 2013) Glenburn Lodge,

Gauteng – Deidre Kruger presented

• Harmonisation of Child Law Workshop (14 November

2013), Nelson Mandela Children's Fund, Johannesburg

– Karabo Ngidi presented.

• National Child Care and Protection Forum (20-22

November 2013), Airport Grand Hotel, Boksburg,

Gauteng - Prof Ann Skelton, Carina du Toit and Karabo

Ngidi presented and Zita Hansungule attended.

• Gauteng Provincial Child Justice Forum, monthly

meetings – Morgan Courtenay and Zita Hansungule

attended

REGIONAL AND INTERNATIONALSOUTH AFRICA

• International Visitor Leadership Program: U.S. Justice

System (4-22 February 2013), USA – Karabo Ngidi

attended

• International Visitor Leadership Program: Children and

the U.S. Justice System (21 January – 9 February 2013),

USA – Carina du Toit attended.

• International Colloquium on Juvenile Justice (16-18

March 2013), Dehli, India – Prof Ann Skelton attended

and presented.

• The 2nd International Family Law and Practice

Conference 2013: Parentage, Equality and Gender (3-5

July 2013), UK – Carina du Toit presented.

• Eurocrim 2013 Beyond Punitiveness: Crime and Crime

Control in Europe in a Comparative Perspective" (4-7

September 2013), Budapest, Hungary – Prof Ann

Skelton attended and presented.

• 2013 UKFIET International Conference on Education

and Development, Oxford University (10-12 September

2013), UK – Prof Ann Skelton attended and presented.
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9.  FUNDING

The Centre was funded by the following donors

during the period under review, Save the Children

Sweden, ELMA Foundation, Sigrid Rausing Trust,

Legal Aid South Africa, The World's Children's Prize,

DG Murray Trust and the Claude Leon Foundation.

The Centre also benefits from the support of the Law

Faculty at the University of Pretoria with the Director's

salary, office space, electricity, office furniture and

some office equipment being provided by the

University.

The Centre was assisted by a grants manager

appointed on a part-time basis. The grants manager

assisted in the preparation of financial and narrative

donor reports and proposals, as well as assisted in

ensuring that Centre spending corresponded with

signed grant agreements.

10.  FINANCIAL STATEMENTS
FOR 2013

Total income for the year 2013 from donors:

FUNDER'S NAME                                 AMOUNT RECEIVED

Save the Children R 1,100,000.00

University of Pretoria R 992,046.00

ELMA  Foundation R    850,000.00

Sigrid Rausing Trust R    672,279.70

Legal Aid South Africa R    561,800.00

World Children's Prize R    217,900.00

DG Murray Trust R    174,000.00

Claude Leon Foundation R    150,000.00

TOTAL FUNDING RECEIVED R 4,718,025.70



11.  NOTE OF THANKS

The Centre sincerely thanks the following advocates,

attorneys, organisations and consultants for their valuable

contributions to the Centre's work during 2013:
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ADVOCATES

• Michael Bishop

• Janice Bleazard

• Jason Brickhill

• Steven Budlender

• Nasreen Rajab-Budlender

• Nick Ferreira

• Adrian Freidman

• Lee-Ann de la Hunt

• Raylene Keightley

• Lebogang Kutumela

• Sarah-Jane Linscott

• Nomzamo Mji

• Ncumisa Mayosi

• Thembeka Ngcukaitobi

• Peter Rowan

• Danie Smit

ATTORNEYS

• Duncan Rothman (Port Elizabeth)

• Gordon, Stevens and Ranchhoojee (Johannesburg)

• Honey Attorneys (Durban)

• Kaplan Blumberg (Kimberly)

• Mastross Inc (Pietermaritzburg)

• Norman, Wink and Stephens (Cape Town)

• Patrick Stilwell (Pietermaritzburg)

• Tracy-Leigh Wessels Attorneys (Durban)

CONSULTANTS

• Cornerstone Economic Research

• Dr Charmain Badenhorst

• Advocate Faranaaz Veriava

LITIGATION ORGANISATIONS

• Equal Education

• Lawyers for Human Rights

• Legal Resources Centre

• Section27

CHILD PROTECTION ORGANISATIONS

• Childline South Africa

• Child Welfare South Africa

• Epworth Children's Village

• Kid's Haven

• National Institute for Crime Prevention and the Reintegration

of offenders (NICRO)

• Resources Aimed at the Prevention of Child Abuse and

Neglect (RAPCAN)

• Teddy Bear Clinic for Abused Children
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