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ENVIRONMENTAL LAW (OMR 410) (SEMESTER 2)

Course coordinator and principal lecturer for the course:

Ms Melanie J Murcott – melanie.murcott@up.ac.za
Course description

•
The nature, scope and history of South African environmental law

•
Ethics of environmentalism

•
Environmental constitutionalism

•
An overview of South African environmental legislation, its implementation and enforcement

•
Pollution control and waste management

•
Biodiversity and protected areas

•
Aspects of international environmental law
1. GENERAL INFORMATION

Course co-ordinator and principal lecturer for the course
Ms MJ Murcott

Office:


Law Building 4-56




Telephone:

(012) 420 3860





Email:


Melanie.Murcott@up.ac.za 
Consulting hours
Mondays
11:00-14:00 

Thursdays
12:00-14:00










16:30-17:30

Guest lecturers with specialised knowledge of certain topics have been invited to present lectures from time to time 

Head of Department
Prof PA Carstens

Office


Law Building 4-49




Telephone

(012) 420 4067

Departmental administrator
Mrs JM Larkin

Office: 

Law Building 4-61
Telephone: 

(012) 420 2415
2. LECTURES

	Group
	Day
	Times
	Venue

	English
	Thursday
	14:30 to 16:20
	Law 1-31


Refer to paragraph 5 below for the programme of lectures for the semester.  Note, however, that the programme is subject to change, for example, in order to accommodate guest lecturers. 

Attendance of lectures

In accordance with Faculty policy a student must attend at least 70% of all lectures (from weeks 2 to 14) to be admitted to the examination. An attendance register will be circulated.  

Experience shows that non-attendance or irregular attendance of lectures often leads to in failure of the course concerned. Attendance of lectures is therefore very important: 

· First, because it is a requirement for admission to the examination;

· Second, because the discussions and explanations of the prescribed study material during lectures form the basis for a large part of test and examination questions; 

· And third, because important announcements are made in class and additional information may be given about academic and administrative matters.  If lectures are not attended, enquiries must be made about such announcements and information.  Absence from lectures will not be accepted as an excuse for lack of knowledge or incorrect information. 

Approach to lectures
Environmental law is in essence multi-disciplinary in nature and those who want to become experts in this field of law need to recognise that they will have to familiarise themselves with areas such as science, economics, management studies, geography, etc.  Environmental law also presupposes an understanding of other areas of law, such as constitutional law, law of delict, administrative law, company law and criminal law.  This course provides an overview of the fast-growing and dynamic field of environmental law in South Africa.  Selected themes will be covered and these are designed to provide students with an opportunity to gain insight into the dynamics of environmental law.

Lectures will focus mainly on three aspects:
· description/discussion of the law with reference to case studies and current environmental law issues;
· analysis and application, the focus of which is to apply the law to factual situations; 
· critique of the law from various comparative and theoretical perspectives.
You are expected to participate in discussions in lectures, having prepared by reading/viewing the prescribed materials each week. 

Reading and writings skills
Language proficiency – the ability to read, write and analyse – is the basic prerequisite for mastering the law and for legal practice.  Hence, it is of the utmost importance that you seek to develop your reading and writing skills on a daily basis.  You must also develop your referencing skills.  The lectures, assignment, test and examination are aimed at helping you to develop your ability to read, write and analyse, specifically in the context of environmental law. 

3. REFERENCING AND PLAGIARISM
The Faculty of Law and the Department of Public Law regard integrity and honest behaviour with regard to the preparation of all written work to be submitted for academic evaluation as crucially important.  In this course, for all written work submitted, you are required to utilise the prescribed style below for all referencing.
You have a personal responsibility to ensure that you are not guilty of plagiarism. Should you at any time feel uncertain about the requirements, you must consult your lecturer before you submit any written work. 
You are guilty of plagiarism when you extract information from a book, article, web page or whatever source without acknowledging the source (by referencing appropriately) and thus pretend that it is your own work. In that case you, as it were, appropriate the intellectual property of somebody else for yourself. This does not only apply to cases where you quote word for word (verbatim), but also when you present someone else’s work in a somewhat modified form (paraphrase), or even when you use someone else’s thoughts without acknowledging it. You are also not allowed to use another student’s work. You are furthermore not allowed to let anyone copy or use your work with a view of presenting it as his/her own. 
Students guilty of plagiarism will forfeit all credit for the work concerned. In addition, the matter may be referred to the Committee for Discipline (Students) for a disciplinary trial. Plagiarism is considered a serious violation of the University’s regulations. If a student is found guilty of plagiarism he/she runs the risk of suspension/expulsion from the University.

Information brochures on this matter are available at Academic Information Services.  For the period that you are a student at the Department of Public Law, the prescribed declaration below regarding plagiarism must accompany all written work to be submitted save for your draft reaction papers. Save for your draft reaction papers described below, NO WRITTEN WORK WILL BE ACCEPTED UNLESS THE DECLARATION HAS BEEN COMPLETED AND ATTACHED. 


Plagiarism declaration:
UNIVERSITY OF PRETORIA

FACULTY OF LAW

DEPARTMENT OF PUBLIC LAW

I (full names and surname): _________________________________________

Student number: __________________________________________________

Module and subject of the assignment: ________________________________

Declaration

1. I understand what plagiarism entails and am aware of the University’s policy in this regard.

2. I declare that this ______________________ (eg essay, report, project, assignment etc) is my own, original work. Where someone else’s work was used (whether from a printed source, the internet or any other source) due acknowledgement was given and reference was made according to the requirements of the Faculty.

3. I did not make use of another student’s previous work and submitted it as my own. 

4. I did not allow and will not allow anyone to copy my work with the intention of presenting it as his or her own work.

Signature __________________________________   Date


Why do we refer to sources?
There are three reasons for using sources:

-
To provide authority for a statement (of the law; information, etc.);

-
To provide information with respect to a source so that others reading what you write may use it for further research;

-
To give due recognition to those whose ideas, arguments, angles and information you use and rely on.

Below are examples of footnote references employed for each of the three purposes outlined above (the words in square brackets are included for explanatory purposes only).  Note also that the footnotes appear after punctuation and usually at the end of the sentence.

There are not two separate systems of common law-related and constitutionally sourced administrative law, but only one system of law, founded in and deriving force from the Constitution.1 This holding has been followed in a large number of subsequent decisions,2 and is the basis of any understanding of the sources of administrative law.3
1
Per Chaskalson P in Pharmaceutical Manufacturers Association of South Africa and Another: In re Ex Parte President of the Republic of South Africa and Others 2000 (3) BCLR 241 (CC) para 44. [to provide authority for the statement of law]

2
See eg Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs 2004 (4) SA 490 (CC) para 22. [to provide information for further research]

3
C Hoexter Administrative law in South Africa (2nd ed 2012) 28. [to give due recognition to the originator of this idea/statement]

References to sources must be provided every time you refer to the source, not only the first time!  This means at the end of every sentence where you have, for example, discussed a case or referred to the views of an author, you must include a reference.  It is better to over-reference than under-reference and commit plagiarism!

In which different ways can one refer to sources?
In legal writing the convention is to use two techniques in order properly to refer to sources:

· In-text footnotes i.e. numbered references to sources engaged with in the text that appear at the bottom of each page.

Example:

On review an applicant may not choose between common law and constitutionally derived rules of administrative law. It has often been held that there are not two parallel systems of law on one topic, but that there is only one system of administrative law, grounded in and derived from the Constitution.1
1
Per Chaskalson P in Pharmaceutical Manufacturers Association of South Africa and Another: In re Ex Parte President of the Republic of South Africa and Others 2000 (3) BCLR 241 (CC) para 44.

-
A bibliography, ie an alphabetical list of all sources relied on in the development of a piece of writing, provided at the end of that text.

-
In other disciplines other methods of referencing are also used, not common in legal writing: the Harvard method (in-text, shortened reference to sources with a list of sources provided at the end with full information about the sources); or end-notes (in-text, numbered references like footnotes, but the notes themselves do not appear at the bottom of each page but at the end of the text in one list).

How to use footnotes and a bibliography
(a) Footnotes

-
Whenever one needs to provide authority for a statement, information about a source or give due recognition to a source, insert a footnote using MS Word’s footnote function (click on ‘Document Elements’, then on ‘Insert footnote’), typically after punctuation (ie a full stop, comma, etc).

-
The footnote function automatically inserts a number in the text at the place of the particular reference and then the same number at the bottom of the page, with space in which to write the relevant information about the source. In this space one then inserts all the necessary information on the source referred to.

-
One provides all the information about a source in the footnote that is necessary to enable someone interested in further research to accurately and easily find the source and to give due recognition to the author of the source. This means the following:

If the reference is to a book:

-
The author’s initials and surname;

-
the title of the book;

-
the year of publication of the book as well as the edition number if it is a subsequent edition; and

-
the number(s) of the page(s) in the book to which you are referring. 

CH Heyns Human rights law in Africa (2004) 333.

If the reference is to a chapter in an edited collection of chapters by various authors:

-
The initials and surname of the author of the particular chapter one refers to;

-
the title of that chapter (in single inverted commas);

-
the initials and surname(s) of the editor(s) of the book, with an indication that she/they are editor(s);

-
the title of the book (in italics);

-
the year of publication of the book and the edition number if it is a subsequent edition; and

-
the first page number of the chapter in the book and the number(s) of the page(s) one is referring to in the chapter.

D Hendrych ‘Constitutionalism in the Czech Republic’ in J Priban & J Young (eds) The rule of law in Central Europe (1999) 222 228.
If the reference is to an article in a law journal:

-
The author’s initials and surname;

-
title of the article;

-
the year of the volume of the journal in which the article appears;

-
the volume number of the journal in which the article appears;

-
the title of the journal (in italics); and

-
the first page number of the article and the number(s) of the page(s) to which you refer.

E Bondzie-Simpson ‘A critique of the African Charter on Human and Peoples’ Rights’ (1998) 31 Harvard Law Journal 643 650.

If the reference is to an internet source (including a Youtube video):

-
The author of the source’s initials and surname (if there is an author, otherwise state ‘Anonymous’);

-
the title of the source, if there is one;

-
the url (in full, ie so that link takes you directly to that source);

-
the page number(s) of the reference (if there is such); and

-
the date upon which you accessed the source.

UNECOSOC ‘Children of Rio: Sustainable Development’ 18 May 2012 https://www.youtube.com/watch?v=vSiYw3a-jfo (accessed 16 January 2015).

If the reference is to legislation (other than the Constitution)/case law:

· the reported reference if available (i.e. from Juta or Butterworths, as only reference to one series of law reports is required), with the specific page or paragraph reference.

· Title, year and number of legislation, with the number(s) of the particular provisions(s) referred to.

· Note that the case name appears in italics, but the case citation does not.  Note that neither the Act name or its year and number appear in italics. 
S v Makwanyane & Another 1995 (3) SA 391 (CC) para 12. (If no paragraphs are used, as in older cases, page number and line indication, eg 123F-H.)

S 1 of the Industrial Relations Act 8 of 2000 or Industrial Relations Act 8 of 2000 s 1 & ss 12(1) & (3), 14(2) & 15(1).

When referring to the Constitution, the first time (whether the reference appears in a footnote or in text) the convention used is the Constitution of the Republic of South Africa, 1996.  Thereafter simply the word Constitution is used.

General guidelines in footnotes  

· The general rule in all situations is that there must be enough information for others easily and accurately to access the source (find it, whether online or in a particular case or book) and so that proper recognition is given to the author of the source. 

-
The sequence in which this information is provided and the general style of the footnotes (punctuation, spacing etc) is determined by the specific style that you follow (see our shortened style sheet attached).

Cross referencing:

-
Often one refers to the same source more than once in one text. It is then the convention that full information on the source is provided only in the first footnote where the source is referred to and, in subsequent references to have a shortened reference to the source, while referring back to the first footnote for the full information.

-
Where one refers to the same source in immediately subsequent footnotes, then one can make use of ‘as above’, but only in cases where the reference in a footnote is exactly the same (also page number) as the one preceding it (see style sheet below).

First reference:

2
K Malan Politocracy (2011) 32.

Subsequent references:

30
Malan (note 2 above) 12.

31
Malan (note 2 above) 16. [each subsequent reference refers to the note number of the first reference]

The words ‘note 2 above’ in brackets refer to the first footnote in which you referenced the author in full.  After the brackets include the page or paragraph numbers of the reference.  

For a case, cross referencing works as follows;

First reference:

2
KwaZulu-Natal Joint Liaison Committee v MEC for Education, Kwazulu-Natal 2013 (4) SA 262 (CC) (hereafter KZN JLC) para 2. [It is also permissible to say ‘henceforth’ rather than ‘hereafter’ or to simply use the abbreviation without the word ‘hereafter’ or ‘henceforth.]
Subsequent references:

30
KZN JLC (note 2 above) para 6. 

31
KZN JLC (note 2 above) para 23.

Ensure that you use MS Word’s cross reference function when you insert the cross reference to note 2 above.  This creates a hyperlink to footnote 2, to which you are cross referring.  You do so by clicking on Insert, then choosing ‘Cross-Reference’. In the ‘Reference type’ menu, scroll down and choose ‘Footnote’. In the ‘Insert reference to’ menu, ensure that you have chosen ‘Footnote number’.  Then select the in your cross-reference the footnote number of the footnote to which you are cross-referring. 

Where a subsequent reference is identical in all respects to the immediately preceding reference, the style for referencing is as follows:

2
K Malan Politocracy (2011) 32.

3
As above. [where the reference in footnote 3 is also ‘K Malan Politocracy (2011) 32 – in other words, where the immediately preceding reference is identical in all respects]

(b) Bibliography

-
A bibliography is a complete list of all the sources consulted in preparation for the text, whether directly referred to in the text in footnotes or not (ie everything that you used/read/consulted in preparing for and writing the text), provided in alphabetised form at the end of the text.

-
It is customary to organise a bibliography with headings according to different categories of sources, as follows:

-
Books, book chapters and journal articles

-
Theses and dissertations

-
Reports

-
Internet sources

-
Legislation

-
Cases

-
International instrument

-
One provides more or less the same information about a source in the bibliography as in the footnotes. One difference relates to books, where in the bibliography one provides also the place where the book was published and the publisher’s name.

Quoting
-
In legal writing one must of course read the sources one engages with carefully and then internalise what one finds there (ie ‘make it your own’) so that you can represent it in your writing according to your own synthesis, structure and in your own words. Obviously, even where you have done this (represented sources in your own words) you must still be very careful to refer to those sources in footnotes and include them in the bibliography. The ideas, arguments or information represented do not ‘become your own’ because you write them in your own words!  To the extent that you have not used your own words, and have used a phrase or word used by the author, you must use quotation marks.

Original source:

‘The difference between powers and duties can be expressed very simply by saying that while powers enable things to be done, duties require them to be done.’

(This is from C Hoexter Administrative law in South Africa (2nd ed 2012) 43.)

Written in your own words:

Powers are different from duties in the sense that the former make it possible for one to do things while the latter says that one has to do certain things.1
1
C Hoexter Administrative law in South Africa (2nd ed 2012) 43.

-
Sometimes it is necessary to represent the words of someone else directly in in your own text – that is, to ‘quote’ it directly.

-
There are three basic rules with respect to quotation:

-
Keep quotations to the absolute minimum.

-
Make very sure that you indicate very clearly that you are representing someone else’s words and that it is not your words. This one does by visually separating the quotation from the rest of your text, in the case of shorter quotes, by using quotation marks and in the case of longer quotes, by placing the quote in a separate paragraph, indented and in a smaller font size than the rest of the text.

-
Reproduce the quotation exactly as it is in the original (ie, do not make any changes). If changes are unavoidable, do it as follows:

If words/phrases are cut from the quotation, use elipses ( ... ):

Original: ‘There can be no ratification of a contract, so the rule goes, if the contract is prohibited by legislation’

Amended version in quotation: ‘There can be no ratification of a contract ... if the contract is prohibited by legislation’

If words or phrases have to be changed, or words or phrases have to inserted, put the changes in square brackets ([ ]):

Original: ‘Counsel argue the point’

Amended version in quote: ‘Counsel [had] argue[d] the point’  

-
A quote must of course also always be accompanied by a footnote with a reference to the origin (source) of the quote.

Examples:

Chaskalson P held that ‘there is only one system of law’.1 That principle has been followed in many subsequent cases.2

1
Pharmaceutical Manufacturers Association of South Africa and Another: In re Ex Parte President of the Republic of South Africa and Others 2000 (3) BCLR 241 (CC) para 44.
2
See eg Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs 2004 (4) SA 490 (CC) para 22.

or

Chaskalson P held the following: ‘Since the enactment of the constitution there is only one system of law.’1
1
Pharmaceutical Manufacturers Association of South Africa and Another: In re Ex Parte President of the Republic of South Africa and Others 2000 (3) BCLR 241 (CC) para 44.
or (longer quote)

The relationship between the common law rules of administrative law and those derived from the Constitution has been described as follows:1

There are not two systems of law, each dealing with the same subject matter, each having similar requirements, each operating in its own field with its own highest court.  There is only one system of law.  It is shaped by the Constitution which is the supreme law, and all law, including the common law, derives its force from the Constitution and is subject to constitutional control.

1
Pharmaceutical Manufacturers Association of South Africa and Another: In re Ex Parte President of the Republic of South Africa and Others 2000 (3) BCLR 241 (CC) para 44.
Style sheet
(a) Reference to sources
To books
· In footnotes (first reference): CH Heyns Human rights law in Africa (2004) 333. (Note: title in italics and not in capital letters other than the first letter of the first word of the book; author’s name not given, only initials; no space between initials.)
· In footnotes (subsequent references): Heyns (n 2 above) 350 (no initial)
· In bibliography: Donelly, J (1993) International human rights Boulder: Westview Press (Note: using the author’s surname first helps to sort your bibliography alphabetically.)
· Two authors in footnotes: CH Heyns & F Viljoen. Two authors in bibliography Heyns, CH & Viljoen, F.

· More than two authors: in text and in footnotes: CH Heyns et al; in bibliography: Heyns, CH; Viljoen, F & Murray, R (cite all the authors in the bibliography).

· When referring to translated source: WD Ross (ed) The works of Aristotle trans DW Thompson (1910)
To journal articles

· In footnotes (first reference): E Bondzie-Simpson ‘A critique of the African Charter on Human and Peoples’ Rights’ (1998) 31 Harvard Law Journal 643.

· In footnotes (subsequent references): Bondzie-Simpson (note 3 above) 644.
· See above for two or more authors.
· In bibliography: Bondzie-Simpson, E ‘A critique of the African Charter on Human and Peoples’ Rights’ (1998) 31 Harvard Law Journal 643

To chapters in books

· In footnotes (first reference): D Hendrych ‘Constitutionalism in the Czech Republic’ in J Priban & J Young (eds) The rule of law in Central Europe (1999) 222.
· In footnotes (subsequent references): D Brown ‘A critique of the African Charter on Human and Peoples’ Rights’ in Priban & Young (note 3 above) 350.
· In bibliography: Hendrych, D ‘Constitutionalism in the Czech Republic’ in Priban, J and Young, J (eds) (1999) The rule of law in Central Europe Aldershot: Dartmouth

To legislation

In footnotes (first reference): S 3 of the Promotion of Administrative Justice Act 3 of 2000 (hereafter ‘PAJA’) (do not include the word No. to refer to the Act number).  It is convention to abbreviate the reference by using ‘the Act’ or ‘PAJA’ in brackets after the first time you reference in full. 

In footnotes (subsequent references): S 6(2)(c) of PAJA.

In bibliography: Promotion of Administrative Justice Act 3 of 2000 (ie no reference to sections)
To reports, other documents

The title of a freestanding report, paper or statement should be enclosed in quotation marks, not italicised.  The same goes for the title of a webpage.  However, the name of an interactive online database – like the UN Population Division’s World population prospects: 2004 revision population database – is more analogous to a book title and should be italicised.

To case law

In footnotes (first reference): S v Makwanyane & Another 1995 (3) SA 391 (CC) (hereafter Makwanyane) paras 6–7. Government of the Republic of South Africa & Others v Grootboom & Others 2000 (11) BCLR 1169 (CC) (Grootboom) para 55.

In footnotes (subsequent references): Makwanyane (note 1 above) para 6.  Grootboom (note 2 above) para 60. 

In bibilography: S v Makwanyane & Another 1995 (3) SA 391 (CC) (ie no reference to paragraph numbers)

To internet sources

When there is no author, date or article name, simply refer to anonymous and the website name: Anonymous Centre for Human Rights, University of Pretoria http://www.chr.up.ac.za (accessed 31 January 2005).
When an author or article is cited, provide full information, eg Centre for Environmenta Rights ‘Eskom’s appications to deay compiance with AQA minimum emissions standards’ 22 March 2014 http://cer.org.za/virtual-library/letters/eskom/eskoms-applications-to-delay-compliance-with-aqa-minimum-emissions-standards (accessed 20 June 2015).
(b) Cross referencing
Footnotes referring to earlier footnotes should lead with the author’s surname (not her initials and surname as in the first reference) or the abbreviated name of a case, legislation or authorless policy document:

Viljoen (note 16 above) 12–13.

PAJA ss 3(2)(a) & 3(2)(b).

Grootboom (note 17 above) para 99.

(c) Footnote style
· Footnotes should be in Arial font size 10.

· All footnotes must have punctuation. In other words, there must be a full stop at the end of every footnote!

· First line of footnote is indented using the tab key. The subsequent lines of the footnote are then aligned with the indent, which can be done using the ruler at the top of the page in a Word document. 

· Do not use ibid, supra, infra, etc. Use ‘As above’, but only when reference is exactly as in preceding footnote (eg page or paragraph number for reference also identical); otherwise the author’s name or case name followed by ‘(note 33 above) 45’.
· Footnotes start with capital letters. 
· As far as possible, use abbreviations (without full stops) eg para, paras, s, ss, art, arts, ch, etc in footnotes (not in text). 

· If more than one source is cited in a footnote, list them chronologically (unless no dates, then alphabetically); separate sources with ‘;’.
· No paragraphing in footnotes, text runs continuously.
· Use ‘&’ when referring to articles and authors (arts 1 & 2; De Waal & Currie; Grootboom & Others v Minister …); use ‘and’ in full sentences.
· Journals are not abbreviated – provide full title, eg not JAC, but Journal of African Law.
· No ‘at’ or ‘page’ or ‘pp’ or ‘p’ – eg (2005) 1 African Human Rights Law Journal 375 380 – simply refer to the page number you are referring to (in this case page 380).
· Authors: two authors, both names in full (&) with initials; more than two authors, use et al
· When referring to earlier footnote reference, no initial (Heyns n 2 above)
(d) Quotations

Quotes longer than 30 words must be indented (on left hand side, not on right hand side), for example:
The challenge of building one nation and one economy in which all South Africans may participate and from which all may benefit remains a major challenge for the short, medium and perhaps even long term.

Simply press the ‘increase indent button’ in MS Word (under the Home tab, under ‘Paragraph’) to increase the indent for the whole paragraph.  For long, indented quotes, use Arial font 11 size.

Indented quotes do not have quotation marks, whereas quotes in text should have quotation marks.  For example in text, a quote appears as follows:

According to Hoexter, legality review may be ‘subversive of PAJA’.10

10
Hoexter (note 3 above) 65.
The footnote should usually precede the indented quote, unless the indented quote forms part of a sentence, which ends at the end of the quote; then the footnote sign comes at the end of the quotation.  For example:

As Hoexter argues:10
The PAJA is, or ought to be, the first resort in any administrative law matter on the basis that it is intended to give effect to the rights in s 33 and because it essentially codifies those rights.  For these reasons the Constitutional Court has emphasised that constitutionally mandated legislation such as the PAJA must be used where it is applicable, and it has cautioned that litigants may not go “behind” the PAJA by resorting directly to s 33 or the common law.

10
Hoexter (note 3 above) 65.

In quoted text, American spelling should not be changed to British spelling. The same goes for the title of a cited work. However, the name of an organisation should be spelled according to British norms regardless of how the organisation chooses to spell its own name. Thus, World Health Organization should be changed to World Health Organisation.
Always use single quotation marks, unless it is a quote within a quote (then double quotes).

4. TESTS AND EXAMINATIONS
Calculation of semester mark
Admission to the examination in Environmental Law 410 is gained through one compulsory (take home) semester test, counting 20 marks, and a compulsory assignment, counting 30 marks.  In addition, you must attend 70% of the lectures from weeks 2 to 14 in order to secure exam entrance.
Semester Test 

Your semester test will take the form of a take home assignment.  You will be afforded 11 to 14 March to write your semester test, which must be typed in Arial font size 12, 1.5 spacing, left aligned and justified and properly referenced using the prescribed style (above).  

On Friday, 11 March the semester test will be made available on ClickUP and in hard copy for collection from 09:00 at Mrs Larkin’s office.  You will be required to submit the test to Mrs Larkin’s office by 10:00 on Monday, 14 March and on Turnitin by 09:30 on the same day.  The test will contain long problem and theory type questions that will require you to apply the knowledge gleaned from lectures and the prescribed materials, and may involve some (limited) further research.  Further instructions will be set out in the test itself.  

Special tests 
To qualify for the special test, an acceptable medical certificate or affidavit must be submitted to the departmental administrator (Mrs J Larkin) within seven calendar days after the scheduled test concerned.  
The responsibility for establishing the success or otherwise of an application for a special test is that of the applicant. Students will be granted only one opportunity to write a sick test. No extensions will be granted for a scheduled special test.
Assignment
Your assignment will comprise a portfolio of six of your reaction papers and six of your photographs relating to the issue addressed in those papers, in response to the material prescribed and issues raised below.  

The final version of the portfolio is to be submitted to Ms Murcott in hard copy and on Turnitin on 16 May no later than 15:00.  You will be penalised for late submission.  You must attach proof of submission on Turnitin to your assignment.
Preparing your portfolio:

· Draft reaction papers: Each week during the course, from week 2 to week 11, prior to the start of the lecture for that week (i.e. not later than 15:30 each Thursday from 11 February to 5 May), you will be required to submit to the lecturer or her assistant, preferably in class before the commencement of the lecture, in hard copy no more than one and a half typed pages in font size 12, 1.5 spacing in which you discuss one of the issues relevant and important to the theme for that week described below, arising from the prescribed materials.  Having considered the prescribed materials you are expected to carefully consider how the materials relate to the issues identified for each theme, and discuss the issue of your choice in a clear and concise manner.  Your discussion of the issue will comprise your draft reaction paper for that week, which should reference the material relied upon.  Your draft reaction papers must adhere, roughly, to the prescribed style (above), ought to be in your own words, and to refer clearly to the relevant readings, videos, etc.  Although you are not expected to submit, with each draft reaction paper, a plagiarism declaration, copying or paraphrasing the work of another will not be tolerated and may result in a mark of 0 being awarded for the entire assignment. 

· Photographs: Each week you must take a photograph of the environment that depicts the issue dealt with in your reaction paper for that week.  In week 12 (i.e. on 5 May), you must submit the photographs (i.e. 11 photographs) on Turnitin only (you need not print out the photographs or submit them in hard copy).  One of these photographs will comprise the cover of your final portfolio for your assignment and five others must be included in your portfolio, as illustrations of the issues dealt with in reactions.  You may not use photographs taken by someone else or from clipart or the internet.

· Final portfolio: During the course of the semester, after each lecture and prior to 16 May, you are expected to ‘work up’ your draft reaction papers (i.e. edit, amend and improve them based on the discussions in class and further reading – which ought to clarify and improve your understanding of the issues arising from the prescribed materials – and ensure that the reaction papers are coherent in relation to each other and on their own, and comply strictly with the prescribed style).  On 16 May you ought then to submit as your assignment:

· One of your photographs as the cover of your portfolio;

· a contents page;

· a page setting out your personal details in full (your student number, full names, email address and cell phone number);

· an introduction to your work, a portfolio of six of the ten re-worked and properly referenced (adhering strictly to the prescribed style for referencing and writing) final reaction papers of your choice, based on the draft reaction papers you prepared during weeks 2 to 11 of the semester, together with photographs taken by you depicting the issues addressed in the reaction papers to which the photographs relate, and a conclusion to your work;

· a plagiarism declaration as required by paragraph 3 above;

· a bibliography.  

Your entire assignment, including the photographs, contents page, personal details, six re-worked reaction papers, bibliography and plagiarism declaration ought not to exceed 13 pages, typed in Arial font size 12, 1.5 spacing, left aligned and justified, with page numbering.  You will be penalised should your work exceed 13 pages.
Assignment mark:

· At the end of the semester you will be awarded a mark for your assignment.  

· 10% of your assignment mark will be awarded merely for having submitted, on time, during the semester (weeks 2 to 12), your photographs and draft reaction papers, provided that the draft reaction papers addressed, in clear and concise language, relevant issues that arose from the prescribed materials, to Ms Murcott’s satisfaction, and satisfactorily utilised the prescribed referencing style.  Marks will be deducted for sloppy and inadequate or rambling draft reaction papers, and for having failed to submit your photographs or a draft reaction paper on or before the day of the relevant lecture.

· The remaining 20% of your assignment mark will be awarded based on the substantive content of your final portfolio: its clarity, relevance, critical analysis, understanding of the relevant law, as well as on the structure, style and any additional research.

Examination

The examination will consist of an open book paper.  The mark obtained in the examination represents half of the weight of the final mark and the semester mark the other half.  
5. STUDY MATERIAL AND THEMES

The prescribed textbook for the course is Michael Kidd Environmental Law (2nd ed 2011) (hereafter, Kidd).  In addition, each week, you will be required to review and consider the materials listed below, by way of preparation for the lectures, as well as for purposes of preparing your reaction papers for your assignment.  Additional materials may be prescribed during the course of the semester and you will be notified thereof on ClickUP and in class.  
The readings and videos are compulsory. It is not possible to succeed in the course without engaging with the readings and videos.  ENJOY THE COURSE!
Week 1:
4 February 2016 

Introduction, understanding the meaning of ‘the environment’ and an overview of environmental law and the course

No prescribed readings, but check out the videos on ClickUP 
Issues for class discussion:

· Why study environmental law?
· What is ‘the environment’?

· What is our relationship with nature? 

Week 2: 
11 February 2016 

The history of environmental law and reasons for environmental law (with some thoughts on environmental ethics)
Prescribed materials:

· Kidd, pages 12–19

· P Steyn ‘The lingering environmental impact of repressive governance: The environmental legacy of the apartheid era for a new South Africa’ (2005) 2(3) Globalizations 391-402 (available at http://0-web.ebscohost.com.innopac.up.ac.za/ehost/pdfviewer/pdfviewer?sid=a2b9a712-9725-4f8d-8c1e-83f2f5939058%40sessionmgr113&vid=4&hid=125 using your username and library password for electronic resources)

· J Cock The War Against Ourselves (2007) Chapter 7 

· Video: ‘Tragedy of the Commons’ (29 June 2011)

http://www.youtube.com/watch?v=MLirNeu-A8I
Issues for reaction papers (choose one) and class discussion:

· What is the impact of apartheid on South Africa’s environment?

· How has the environmental law, both nationally and internationally, evolved since the early 1970’s? 

· In light of the ‘tragedy of the commons’, why do we need environmental law?

· Ought environmental law to be fundamentally anthropocentric or biocentric?  What difference does this make?
Week 3: 
18 February 2016 

Environmental constitutionalism (part 1 – sustainable development and environmental justice)
Prescribed materials:

· Section 24 of the Constitution of the Republic of South Africa, 1996
· Kidd, pages 20–30 & 298–304
· National Environmental Management Act 108 of 1998 (NEMA)  (look at provisions relating to sustainable development and environmental justice)
· J Cock ‘Green capitalism or environmental justice? A critique of the sustainability discourse’ (2010) Unpublished paper presented on 13 June at the XVI SASA Congress, University of Fort Hare (available on ClickUP)
· J Dugard & J Alcaro ‘Let’s work together: Environmental and socio-economic rights in the courts’ (2013) 29 SAJHR 14
· Video: ‘#FixOurSchools: Norms & Standards for School Infrastructure Now!’ (30 May 2013)
http://www.youtube.com/watch?v=wqpUJaQHKT4 

· Video: ‘Elysium Official Extended Trailer (2013) - Matt Damon Sci-Fi Movie HD’ (31 July 2013) 

https://www.youtube.com/watch?v=vSAS79fBVxs 

Additional materials:

· Fuel Retailers Association of Southern Africa v Director-General Environmental Management, Department of Agriculture, Conservation and Environment, Mpumalanga Province & Others 2007 (6) SA 4 (CC) (available on ClickUP)

· Video: ‘Children of Rio’ (May 2012) http://www.youtube.com/watch?v=vSiYw3a-jfo
Issues for reaction papers (choose one) and class discussion:

· What do ‘sustainable development’ and ‘environmental justice’ entail and how and why are these concepts entrenched in our Constitution and contained in NEMA? 

· Is sustainable development an appropriate theoretical framework from which South African environmental law should operate? 
· What are some examples of environmental injustices that emerge from the videos and reading materials?  Given these environmental injustices, is it fair to say that the environmental right is not achieving its full potential?
· Could the environmental right be invoked to alleviate environmental injustices in South Africa (including in socio-economic rights litigation to help ensure that South Africans achieve access to basic resources)?  If so, how?
Week 4: 
25 February 2016 (Prof. David Bilchitz)
Environmental constitutionalism (part 2 – animal rights)
Prescribed materials:

· SA Predator Breeder’s Association v Minister of Environmental Affairs and Tourism 2010 JDR 1439 (SCA) (available on Jutastat)
· National Norms and Standards on the Management of Elephants in South Africa (available on ClickUP)
· D Bilchitz & M Finn ‘Analysis: Animal welfare and environmental protection go together’ in Daily Maverick 14 October 2014 available at http://www.dailymaverick.co.za/article/2014-10-14-analysis-animal-welfare-and-environmental-protection-go-together/
· D Bilchitz ‘Does Transformative Constitutionalism Require the Recognition of Animal Rights’ (2010) 25(2) Southern African Public Law 267–300 (available on Sabinet)

· P Singer Animal Liberation (1990) Chapter 1 (copies to be made available on ClickUP or in the library)
Issues for reaction papers (choose one) and class discussion:

· Should animals be treated as simply a part of the environment like trees, rivers and mountains or do they deserve special consideration?
· What aspects of the environmental right in the South African Constitution relate to animals and could offer them protection?
· What is the case for recognising the rights of animals as being protected by the South African Constitution?
· Are there tensions between thinking in terms of environmentalism and in terms of animal rights?
· What are the practical implications of trying to divorce environmentalism from a concern for animals? Consider this question in light of the competences of the Department of Environmental Affairs around elephant management and the issue of canned lion hunting.
Week 5: 
3 March 2016

Environmental governance and the administration and implementation of environmental law 

Prescribed materials:

· Kidd, pages 31–35 & Chapter 8 
· F Craigie, P Snijman & M Fourie ‘Chapter 3: Dissecting Environmental Compliance and Enforcement’ in A Paterson & L Kotzé (eds) Environmental Compliance and Enforcement in South Africa: Legal Perspectives (2009) (available on ClickUP)
· Le Sueur v Ethekwini Municipality [2013] ZAKZPHC 6 (available on  ClickUP)
· Video: Justin Truter ‘Discussion of Maccsand case’ (16 November 2012) available at http://www.miningweekly.com/article/additional-fracking-hurdles-highlighted-by-maccsand-case-2012-11-16 

Issues for reaction papers (choose one) and class discussion:

· Who is responsible for enacting environmental legislation and administering that legislation (i.e. giving effect to it)? 

· What are the regulatory techniques predominantly invoked to achieve compliance with and enforcement of environmental legislation in South Africa, and to what extent are they effective? 
· What are some of the challenges to the successful administration and enforcement of environmental legislation? 

Week 6: 
10 March 2016 

Environmental governance in terms of NEMA and the SEMAs 
Prescribed materials:

· Kidd, pages 35–44, 149 – 153 & 235–265 

· NEMA (you ought to skim over the whole Act to gain an understanding of its role and content, and then look at the specific sections referred to in your other readings) (available on Jutastat or Lexis Nexis)

· MEC for Agriculture, Conservation, Environment & Land Affairs v Sasol Oil (Pty) Ltd 2006 (5) SA 483 (SCA) (available on ClickUP)

· Aquarius Platinum SA (Pty) Ltd v Minister of Water and Sanitation [2015] ZAGPPHC (available on ClickUP)

· M Kidd JQR Environmental Law 2013(2) at 2.3 on Environmental Authorisations (available on Jutastat – see Review of South African Law, Juta)
Issues for reaction papers (choose one) and class discussion:

· What are the main goals of NEMA and how does NEMA relate to other more specific environmental legislation? 
· What are the role and the impact of the NEMA principles?
· What is an EIA, when is an EIA required and what are some of the challenges/criticisms of EIAs?
· What is the significance of section 24G of NEMA and on what bases has this section been criticised?
· What does the duty of care in NEMA entail and when does the duty of care apply? 
· What is the ‘One Environmental System’ and why is it needed?  
Week 7: 
14 March 2016 – take home test due date
17 March 2016 (Ms Martie Bradley)
The role of international law in environmental law with a focus on climate change

Prescribed materials:

· Kidd, Chapter 3, especially pages 51–67 & 323–332 

· Article 38 of the ICJ Statute (available on ClickUP)

· The Vienna Convention on the Law of Treaties (available on ClickUP)
· Information on the United Nations Framework Convention on Climate Change, 1997 (UNFCCC) and the Kyoto Protocol, 1997 available at http://unfccc.int/kyoto_protocol/items/2830.php, as well as the Kyoto Protocol and the Paris Agreement, 2015 (available on ClickUP)
· South Africa’s INDC (available on ClickUP) 

· National Climate Change Response White Paper GN757 Government Gazette 34695 of 19 October 2011 (available on ClickUP)
· Video: ‘Climate Change 2014: Impacts, Adaptation, and Vulnerability’ (30 March 2014)
https://www.youtube.com/watch?v=jMIFBJYpSgM 

Issues for reaction papers (choose one) and class discussion:

· Comment critically on some of the key international environmental law instruments and on their status in South Africa.
· How has international environmental law responded to the issue of climate change and what have been some of the successes and failures of the Kyoto Protocol?

· How has South African law responded to the issue of climate change, and is South Africa’s response adequate? 

18 March to 3 April – Recess – no lectures
Week 8: 
7 April 2016 

Pollution control

Prescribed materials:

· Kidd, Chapter 6

· NEMA, NEMAQA, NWA, MPRDA, NEMWA (you are required to identify the provisions regulating pollution in each of these pieces of legislation, and to take note of recent amendments to the legislation)
· L Feris & LJ Kotze ‘The regulation of acid mine drainage in South Africa: Law and governance perspectives’ 2014 (17)5 PELJ 2105-2163 
· Hichange Investments (Pty) Ltd v Cape Produce Co (Pty) Ltd t/a Pelts Products 2004 (2) SA 393 (E) 
· Harmony Gold Mining Co Ltd v Regional Director, Free State Department of Water Affairs 2014 (3) SA 149 (SCA)

· Federation for Sustainable Environment and Others v Minister of Water Affairs and Others (35672/12) [2012] ZAGPPHC 128 (10 July 2012) (available on ClickUP)

· Centre for Environmental Rights ‘Eskom’s applications to delay compliance with AQA minimum emissions standards’ 22 March 2014 http://cer.org.za/virtual-library/letters/eskom/eskoms-applications-to-delay-compliance-with-aqa-minimum-emissions-standards (consult the links on the page to get a sense of the full story)
· Video ‘Acid pollutes South Africa’s lakes’ https://www.youtube.com/watch?v=bjAUm_0wf9s 
Issues for reaction papers (choose one) and class discussion:

· What is pollution? What are the different forms of pollution?

· Why is it necessary to control pollution (consider some of the main impacts of pollution) ?
· What is the regulatory framework for the regulation of pollution in South Africa (including how, broadly, does it work)?
Week 9: 
14 April 2016 (Ms Lisa Chamberlain)
Mining and environmental law: destroying Mapungubwe 

Prescribed materials:

· Kidd, pages 221–229
· MPRDA and NEMA (refer to Kidd to help you identify the relevant provisions)
· The Centre for Environmental Rights ‘Hot Topics/Mapungubwe’ available at http://cer.org.za/hot-topics/mapungubwe/ (skim read only)
· ‘Changing Corporate Behaviour: the Mapungubwe Story’ available at 

http://www.wits.ac.za/academic/clm/law/cals/newcalssite/16867/environment.html
· Video: ‘Mapungubwe belongs to all of us’ available at http://www.youtube.com/watch?v=g3dq72-KejM&feature=player_embedded 
· Video: ‘Tar Sands Oil Extraction – the Dirty Truth’ (27 April 2007)
https://www.youtube.com/watch?v=YkwoRivP17A
Issues for reaction papers (choose one) and class discussion:

· What are the impacts of mining on the environment and affected communities?
· How, broadly, is mining regulated in South Africa? Consider the various authorisations required in order for mining to occur, and additional regulatory measures in place in circumstances where mining occurs in protected areas (bear in mind recent changes to the law pursuant to the so-called ‘one environmental system’). 
· Critically consider the steps taken to challenge the decision to grant mining rights near Mapungubwe?
· What parallels can be drawn between the Mapungubwe story and the extraction of tar sands in Canada? 

Week 10: 
21 April 2016

Energy and environmental law: a focus on fracking (including aspects of water law) 

Prescribed materials:

· Provisions regulating extraction of natural gas in NEMA, the MPRDA and the new Fracking Regulations (Mineral and Petroleum Resources Development Act 28 of 2002 - GN R466 in Government Gazette 38855 of 3 June 2015 – Regulations for Petroleum Exploration and Production) – consult the van Wyk article to assist you to identify the relevant provisions, but bear in mind the recent amendments to NEMA and the MPRDA pursuant to the introduction of the so-called ‘one environmental system’ which van Wyk’s article do not address (available on ClickUP)
· J van Wyk ‘Fracking in the Karoo: Approvals required?’ (2014) 1 Stell LR 34 (available on Sabinet)
· H Lerm ‘Fracking: An energy dream come true or an environmental nightmare?’ (2015) 36(1) Obiter 41-56 (available on Sabinet)

· Video: ‘Fracking Hell: The Untold Story’ (11 January 2011)

https://www.youtube.com/watch?v=dEB_Wwe-uBM
Additional materials:

· Founding Affidavit in the North Gauteng High Court (Case No. 95261/2015) in the matter between Treasure Karoo Action Group & Another v Department of Mineral Resources and Others (available on ClickUP)
· Department of Environmental Affairs (September 2015) Strategic Environmental Assessment for Shale Gas Development in South Africa: Background Information Document
· Skim over The Centre for Environmental Rights ‘Hot Topics/Karoo Fracking: Latest regulatory developments on fracking’ available at http://cer.org.za/hot-topics/karoo-fracking 
· H Wiseman ‘Untested Waters: The Rise of Hydraulic Fracturing in Oil and Gas Production and the Need to Revisit Regulation’ (2009-2010) 20 Fordham Environmental Law Review 115 (available on ClickUP)
Issues for reaction papers (choose one) and class discussion:

· What is fracking and what are some of the environmental, social and economic impacts of fracking?

· How is fracking regulated in South Africa?

· What are some of the criticisms of and challenges to the regulation of fracking in South Africa? 
Week 11: 
28 April 2016 

Biodiversity and protected areas law – rhino poaching 

Prescribed materials:
· Kidd, pages 97–110, 115–125 and 130–132 

· National Environmental Management: Biodiversity Act 10 of 2004 (NEMBA) (available on Jutastat or Lexis Nexis) and NEMPAA and the specific regulations promulgated in terms thereof to protect endangered species generally and the rhino in particular (refer to Kidd to help you identify the relevant provisions)
· Kruger and Another v The Minister of Water and Environmental Affairs and Others [2015] JOL 34725 (GP) 
· Lemthongthai v S 2015 (1) SACR 354 (SCA)
· B Child ‘The sustainable use approach could save South Africa’s rhinos’ (2012) South African Journal of Science 108 (7/8) 1–4 (available on Sabinet)

· A Wiersema ‘Uncertainty and markets for endangered species under CITES’ (2013) 22(3) Review of European Community and International Law 239–250 (available on ClickUP)

· Video: ‘Countdown to rhino extinction’ (5 May 2011) available at http://www.youtube.com/watch?v=tIaM8dkns2E
· Video: ‘What is biodiversity and why is it important?’ https://www.youtube.com/watch?v=7tgNamjTRkk 

Additional materials:

· South Africa’s National Biodiversity Strategy and Action Plan, 2005 (available on ClickUP)
· Biodiversity Management Plan for the Black Rhinoceros (diceros bicornis) in South Africa 2011-2020 published under GN 49 in GG 36096 of 25 January 2013 (available on ClickUP)
Issues for reaction papers (choose one) and class discussion:

· What is biodiversity and given this, what are the reasons why it is important to save the rhino?  Consider the relationship between a charismatic species such as the rhino and all other forms of live, including human beings. 
· Describe the regulatory framework for the protection of rhino and consider some of the limitations of and challenges to the framework.
· Is the current regulatory regime for the protection of the rhino working?  If not, what other regulatory approaches could help to save the rhino, and what are some of the concerns in relation to these alternative approaches?
Week 12: 
5 May 2016 (Ms Yolan Friedman) 
Biodiversity and protected areas law – the ‘blood lions’ story
Prescribed materials:

· Revisit readings from week 11, specifically the relevant provisions of NEMBA, NEMPAA and TOPS and relevant portions of Kidd
· V Williams et al (July 2015) Bones of Contention: An assessment of the South African trade in African Lion Panthera leo bones and other body parts in A TRAFFIC and WildCru Joint Report 

· SA Predator Breeder’s Association v Minister of Environmental Affairs and Tourism 2010 JDR 1439 (SCA) 
· Video: ‘Blood Lions Trailer 2015’ available at http://www.bloodlions.org/the-film/

Additional materials:

· Endangered Wildlife Trust (October 2012) Scoping Report: Investigating the Challenges Facing Compliance Monitoring and Enforcement in South Africa’s Biodiversity Legislation and Recommendations for Improvement 
Issues for class discussion:

· Describe the lion bone trade in South Africa, and why it is problematic.
· What is the regulatory regime for the lion bone trade, and is it adequate?
Week 13: 
12 May 2016 (Mr Robert Steenkamp)
The international law regime for the conservation of whales
Prescribed materials:

· Kidd, pages 53–54 & 56–61 (inasmuch as they are relevant to whaling)
· MC Maffei ‘The International Convention for the Regulation of Whaling’ (1997) 12(3) The International Journal of Marine and Coastal Law 287–305 

· U Beyerlin & J Stoutenberg ‘Environment, international protection’ (2015) Max Planck Encyclopedia of Public International Law 
· United Nations Convention on the Law of the Sea, 1982 (UNCLOS) articles 56–65 

· Video: ‘Japanese Whaling’ (22 August 2013) https://www.youtube.com/watch?v=u2jxSMlxsh4

Additional materials:

R Steenkamp The Implications of the International Convention for the Regulation of Whaling: An International Law Perspective (unpublished masters thesis, University of Pretoria, 2015) (available on ClickUP)

Issue for class discussion:

· What is the current international framework designed to manage whales and whaling and to what extent is the framework consistent with the requirements of the precautionary principle, sustainable development and environmental impact assessments?
Week 14: 
16 May 2016 – Final assignment due

19 May 2016 – Exam preparation
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